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Contested Universalities of International Law. 
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Th is article explores the validity of Muslim claims for a particularistic Is-
lamic law of nations. Such claims include the normative rejection of current 
international law in whose creation and continued development colonised 
peoples had little active role. Yet irrespective of its geographic origin and 
alleged normative shortcomings, international law is primarily a modern 
phenomenon serving functional needs not attainable by pre-modern precur-
sors. Discussing the nature of religious law and examining the incomplete 
reception of the institutional “package” of modernity, the article aims to 
highlight why historical models of Muslim international relations share the 
same shortfalls as other unilateral attempts by “universal states” to regulate 
inter-group relations. Th e demand for greater recognition of religious law 
both domestically and internationally is a phenomenon driven by dissatis-
faction with the costs of the modernisation process. Th e appeal of religious 
law is based on its perception as a language of justice. Nevertheless, reliance 
on religious law is unlikely to yield satisfactory results in either practical or 
intellectual terms, and is unlikely to resolve the contradictions of the global 
modernisation process.
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Modernity and International Law

Critiques of the alleged narrow cultural outlook of current international law 
often point to historical precursors as evidence of the rich traditions around 
the world that were cast aside by colonialism and the distinctly Christian 
basis on which Western European states had organised their affairs.1 Such 
critiques miss the fundamental epistemological and normative character of 
today’s international law as a primarily modern phenomenon.

International relations began as soon as at least two polities came into 
social, economic or military contact. It is reasonable to expect that such 
contacts would eventually lead to the establishment of certain standards of 
appropriateness in interactions. Pre-modern cultural centres that conceived 
of themselves as “universal states”, i.e. as the respective centre of the known 
universe over which they had mutually exclusive, comprehensive ambitions,2 
displayed early types of “inter-group normativity” characterised by their 
unilateral form and substance, flowing from a civilised core to regulate 
relations with outside barbarians: “However, the predominant approach of 
ancient civilisations was geographically and culturally restricted. There was 
no conception of an international community of states co-existing within 
a defined framework.”3

The recognition of formal equality is a decisive characteristic of modern 
international law, constituting a departure from the mutually exclusive 
claims of universal authority distinctive of pre-modern conceptions of 
international relations:

Such systems of international rules and practices, however, were not truly international, 
in the modern sense of the term, since each system was primarily concerned with the 
relations within a limited area and within one (though often more than one) civiliza-
tion and thus failed to be world-wide. Further, each system of international law was 
entirely exclusive since it did not recognize the principle of legal equality among na-
tions which is inherent in the modern system of international law. It was for this very 

1) Majid Khadduri, War and Peace in the Law of Islam (Baltimore: The Johns Hopkins 
Press, 1955), pp. 275-289.
2) Arnold J. Toynbee, A Study of History: Vol. VI Universal States (Oxford: Oxford University 
Press, 1941).
3) Malcolm N. Shaw, International Law, 5th edn (Cambridge, UK: Cambridge University 
Press, 2003), p. 15.



 Afsah / Journal of the History of International Law 10 (2008) 259–307 261

reason that there was no possibility of integrating one system with another. Though 
each freely borrowed from the others without acknowledgment, each system claimed 
an exclusive superiority over others.4

The religious wars in Europe were fought precisely over the claim of ex-
clusive superiority of one ideological system over another. Their crippling 
cost and inconclusive outcome led to the principal normative basis of the 
Westphalian system: the coexistence of distinct entities quite indifferent to 
each other’s internal constitution. Modern international law can therefore 
be conceptualised as a functional response to the demise of the normative 
unity of the Church in the wake of the Reformation and the devastation 
of the Thirty Years War.5

Modern international law is inter-state law properly speaking because 
it accepts the formal equality of different units that dispute each others’ 
normative vision and substitutes consensually agreed rational norms for the 
divinely sanctioned, undisputed normative unity characteristic of Western 
Christendom prior to the Reformation.6 This reflects the loss of moral cer-
tainty and the realisation after the inconclusive religious wars “that a certain 
degree of right might exist on both sides.”7 This formal-rational character 
of modern international law is intimately tied to the development of the 
institutionally organised bureaucratic state (Anstaltsstaat) and its underlying 

4) Majid Khadduri, “International Law”, in: Law in the Middle East, Vol. 1. Origin and 
Development of Islamic Law, ed. by Majid Khadduri and Herbert J. Liebesny (Wasghington, 
D.C.: The Middle East Institute, 1955), p. 349, emphasis omitted.
5) L. Gross, “The Peace of Westphalia 1648-1948”, American Journal of International Law, 
Vol. 42 (1948): 20; S. Beaulac, “The Westphalian Legal Orthodoxy – Myth or Reality?”, 
Journal of the History of International Law, Vol. 2 (2000): 148. Yasuaki Onuma, “International 
Law in and with International Politics: The Functions of International Law in International 
Society”, European Journal of International Law, Vol. 14, No. 1 (2003): 105-139.
6) On the claim of religious unity of Western Christendom under the diarchy of Church 
and Emperor despite its political and territorial subdivisions, and the position of Eastern 
Christendom after the Great Schism see chapters 1 and 2, respectively in Wilhelm Georg 
Grewe, The Epochs of International Law, trans. Michael Byers (New York: Walter de Gruyter, 
2000), pp. 37-60. 
7) Shaw, International Law, pp. 1015, 1161-1162; Gross, “The Peace of Westphalia 1648-1948”, 
p. 20.

http://www.ingentaconnect.com/content/external-references?article=1388-199x(2000)2L.148[aid=5369788]
http://www.ingentaconnect.com/content/external-references?article=0938-5428(2003)14L.105[aid=7764263]
http://www.ingentaconnect.com/content/external-references?article=0002-9300(1948)42L.20[aid=5094260]
http://www.ingentaconnect.com/content/external-references?article=0002-9300(1948)42L.20[aid=5094260]
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conceptions of sovereignty and territorial integrity as they emerged from 
the Westphalian peace. 

It is thus correct that the modern conception of international law devel-
oped among Christian nations and certainly contains religiously inspired 
concepts. But what makes it “modern” and constitutes its most distinguish-
ing characteristic is the repudiation of a normative certainty emblematic 
of pre-modern universal states and their unilateral universalist ambitions. 
What is crucial is thus not the choice between Christianity or other religious 
beliefs, but between religion or reason as the main ordering principles, i.e. 
between their respective “sacred laws”8 or the formal rationality of modern, 
secular and bureaucratic law.9 Johansen’s discussion of the sacred character 
of Muslim jurisprudence (fiqh) builds extensively on this insight: 

Max Weber analyzes the fiqh as a “sacred law”, a category under which he subsumes 
Islamic and Jewish law, Hindu law, medieval canon law and, in general, all legal norms 
controlled and applied by “priests”. In Max Weber’s theory, the concept of sacred law 
seems to fulfil a triple function: it makes norms of behaviour in different civilizations 
available as points of comparison for a theory on the history and evolution of the 
rationalization of the law in modern Europe. At the same time it helps to explain why 
civilizations with a sacred law cannot enter the process of modernization. Such a law, 
according to Max Weber, is considered to be “one of the most important barriers against 
the rationalization of the legal order and of economy”. The sacred law, therefore, serves 
to mark off the limit between a modern and a pre-modern society and this may, in fact, 
have been the main function of this category in the context of Weber’s theory.10

8) Max Weber, Wirtschaft und Gesellschaft: Grundriss der Verstehenden Soziologie (Frankfurt 
am Main: Zweitausendeins, 2005), pp. 448-614; the following discussion of his work draws 
on Baber Johansen, “The Muslim Fiqh as a Sacred Law”, in: Contingency in a Sacred Law: 
Legal and Ethical Norms in the Muslim Fiqh, ed. by Baber Johansen, Studies in Islamic Law 
and Society (Leiden: Brill, 1999): 1-76.
9) Weber, Wirtschaft und Gesellschaft, p. 507; Wolfgang Schluchter, Die Entwicklung des 
okzidentalen Rationalismus (Tübingen: Mohr, 1979), pp. 140-141. The aforementioned should 
not be construed, however, as negating the strong influence of religious norms in Western 
legal thinking. The pervasiveness of such sentiments on the international plane will be 
discussed below, for a discussion of their importance in domestic systems, see Harold J. 
Berman, “Religious Foundations of Law in the West: An Historical Perspective”, Journal of 
Law and Religion, Vol. 1, No. 1 (1983): 3-43.
10) Johansen, “The Muslim Fiqh as a Sacred Law”, pp. 47-48, page references to Weber and 
Schluchter omitted.

http://www.ingentaconnect.com/content/external-references?article=0748-0814(1983)1L.3[aid=8494399]
http://www.ingentaconnect.com/content/external-references?article=0748-0814(1983)1L.3[aid=8494399]
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Weber’s main motivation was the development of theoretical tools permit-
ting the comparative study of culture in order to answer the main question 
defining his sociology: why did modernity, characterised primarily by 
rationality, develop in Western Europe and nowhere else?11 He ascertained, 
in my view correctly, that wherever sacred scripture constitutes the main 
source of law whose norms are established through a process of legal revela-
tion (Rechtsoffenbarung),12 the resulting legal system remains structurally 
irrational (formell irrational).13 Because the development of law is divorced 
from the practical preoccupations of society and no mechanism for the 
systematic creation of new law exists, “the role attributed to the revelation, 
the tradition and the jurists as their interpreters weighs heavily in favour 
of stereotyped forms and norms which are hostile to the rationalization of 
the practical functions of law.”14

The disruptiveness of the modernisation process which inevitably destroys 
existing social ordering mechanisms and social systems (Lebensordnungen) 
challenges not only traditional livelihoods but, more importantly, identi-
ties and normative systems.15 It thus entails a significant loss of individual 
and group autonomy under the impact of alien, incomprehensible forces 
(Fremdbestimmtheit) and is therefore strongly resented as a threat to the indi-
vidual’s and group’s definition of the self. Durkheim used the term “anomie” 
to describe this condition of alienation and purposelessness characterised 
by the weakening of established norms in a society undergoing consider-
able economic and social change, especially when traditional values which 
continue to be widely professed are increasingly out of step with the altered 

11) Wolfgang Schluchter (ed.), Max Weber’s Sicht des Islams (Frankfurt am Main: Suhrkamp, 
1987), p. 17.
12) Weber, Wirtschaft und Gesellschaft, pp. 26-27, 180, 570, 574, 604.
13) Weber, Wirtschaft und Gesellschaft, pp. 507, 593, 609.
14) Johansen, “The Muslim Fiqh as a Sacred Law”, p. 49, referring to Weber, Wirtschaft und 
Gesellschaft, pp. 608-609.
15) For a discussion of the deep social, cultural, normative, and economic impact of moder-
nity see inter alia Isam al-Khafaji, Tormented Births – Passages to Modernity in Europe and the 
Middle East (London: I.B. Tauris, 2004); Marshall Berman, All That is Solid Melts into Air: 
The Experience of Modernity (New York: Penguin, 1988); John P. Spagnolo, Problems of the 
Modern Middle East in Historical Perspective: Essays in Honour of Albert Hourani, Vol. 26, St. 
Antony’s Middle East Monographs (Reading: 2000).
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socio-economic reality, presenting an ideal unobtainable in real life.16 It is 
not uncommon that the search for “authenticity” to counter this normative 
dissonance sometimes seeks release in political violence.17

Colonialism and Defensive Modernisation

Always a destructive and upsetting process, modernisation in the Muslim 
world was experienced as especially alienating and threatening.18 Just like 
in the rest of the developing world, two aspects are noteworthy: first, the 
process of modernity did not come about as a result of indigenous factors 
but followed outside domination, often accompanied by formal colonialisa-
tion. Secondly, this external imposition entailed a very rapid modernisation 
process often overwhelming the capacity of local institutions to adapt. Both 
factors strongly reinforced the inherently alienating and threatening charac-
ter of modernisation, while foreign domination counteracted its liberating 
and empowering aspects. By precluding legitimate means to assert autonomy, 
only deviance or resistance remained as possible reactions.19 

16) Marco Orru, “The Ethics of Anomie: Jean Marie Guyau and Emile Durkheim”, British 
Journal of Sociology, Vol. 34, No. 4 (1983): 499-518; Johan Galtung, On the Social Costs of 
Modernization: Social Disintegration, Atomie/Anomie and Social Development (Geneva: United 
Nations Research Institute for Social Development, 1995); Marco Orru, Anomie: History and 
Meanings (Boston: Allen & Unwin, 1987); Peter Waldmann (ed.), Diktatur, Demokratisierung 
und soziale Anomie (München: Ernst Vögel, 2003).
17) Jeff Victoroff, “The Mind of the Terrorist. A Review and Critique of Psychological 
Approaches”, Journal of Conflict Resolution, Vol. 49, No. 1 (2005): 3-42; Tahir Abbas (ed.), 
Islamic Political Radicalism: A European Perspective (Edinburgh: Edinburgh University Press, 
2007).
18) Helpful treatments of this process can be found in Malcolm Yapp, The Making of the 
Modern Near East, 1792-1923, History of the Near East, Vol. I (London: Longman, 1987); 
Malcolm Yapp, The Near East Since the First World War, History of the Near East, Vol. II 
(London: Longman, 1991); al-Khafaji, Tormented Births – Passages to Modernity in Europe 
and the Middle East; Clifford Geertz, Old Societies and New States: The Quest for Modernity 
in Asia and Africa (London: Collier-Macmillan, 1963); Saul Bellow, et al, Modernity and its 
Discontents (Nottingham: Spokesman, 1987); W. Montgomery Watt, Islamic Fundamentalism 
and Modernity (London: Routledge, 1988).
19) Merton’s refinement of Durkheim’s concept is explained in Marshall Barron Clinard (ed.), 
Anomie and Deviant Behavior: A Discussion and Critique (New York: Free Press of Glencoe, 
1964); Freda Adler, William S Laufer, and Robert King Merton (eds), The Legacy of Anomie 

http://www.ingentaconnect.com/content/external-references?article=0007-1315(1983)34L.499[aid=8494401]
http://www.ingentaconnect.com/content/external-references?article=0007-1315(1983)34L.499[aid=8494401]
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We have described international law as a quintessentially modern 
phenomenon which in its original European context had an indisputable 
progressive thrust. In dependent territories, by contrast, international law 
arrived as part of the overbearing package of modernity imposed by force 
and shed of its liberating elements. The contested universality of interna-
tional law therefore cannot be adequately discussed in isolation from the 
spread of modernity, which irrespective of its inevitability and normative 
desirability was and continues to be perceived in large parts of the world 
as the illegitimate imposition of Western ways, thereby tainting the very 
idea of progress. 

Napoleon’s occupation of Egypt in 1798 began a series of military defeats 
for the Muslim world, through which henceforth the destiny of the region 
was determined by outsiders. The impact of this single event, and the un-
broken20 chain of major defeats until 1967, 1991, and 2003, that followed it 
cannot be underestimated, especially if contrasted with the normative ideal 
and grandiose self-image derived from a particular reading of history:

Napoleon’s expedition inflicted severe narcissist wounds on the Islamic self-image which 
have yet to heal. The 1967 defeat inflicted similar wounds. … This Arab complex [goes 
beyond the issue of modern colonialism, it] is based on a strong delusion concerning 
Europe’s usurpation of our right to make history and to lead the world, in a moment 
of historical lapse, as is sometimes said here. We view the right to world leadership as 
if it were a divine right, for which God has chosen Arabs and Muslims. Thus, Arab 

Theory, Vol. 6, Advances in Criminological Theory (New Brunswick, N.J.: Transaction 
Publishers, 1995). The question of means is addressed by al-Azm in an instructive interview, 
Ghada Talhami, “An Interview with Sadik al-Azm”, Arab Studies Quarterly (ASQ) (1997): 
no pagination.
20) The possible exceptions are the 1956 nationalisation of the Suez Canal, and the 1979 
Iranian revolution. While Egypt was not able to withstand militarily the joint Israeli, British 
and French aggression to reverse the expropriation, the latter’s inept political handling of 
the war quickly led to superpower intervention on behalf of Egypt thereby resulting in an 
unmitigated victory for Nasser. See the conclusion by Albert Hourani in William Roger Louis 
and Roger Owen, Suez 1956: The Crisis and Its Consequences (Oxford: Clarendon Press, 1991); 
Geoffrey Warner, “Review Article: The United States and the Suez Crisis: Foreign Relations 
of the United States 1955-1957”, International Affairs, Vol. 67, No. 2 (1991): 303-317. On the 
earlier failed Iranian nationalisation effort which planted the seed of resentment that led 
to the 1979 revolution, see Homa Katouzian, Musaddiq and the Struggle for Power in Iran 
(London: Tauris, 1990).

http://www.ingentaconnect.com/content/external-references?article=0020-5850(1991)67L.303[aid=8494402]
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unification is a necessary step to retrieve that right. Arabs and Muslims would always 
find it difficult to accept their position on the margins of modem history since they 
view themselves, consciously or unconsciously, as members of a great nation and the 
bearers of God’s true religion and that God is on their side.21

The resulting attitude towards modernity prevented in the Muslim world 
effective responses to the challenge of a dominant West.22 The response 
of the Muslim world throughout the 19th and 20th centuries remained 
paralysed, not least due to the memory of the relatively successful Islamic 
record during this competition in the past. In contrast, Japanese society 
already during the time of its self-imposed isolation from the outside world 
(sakoku) had engaged in a concerted and self-conscious attempt to learn 
Western arts (rangaku, lit. Dutch learning) to overcome its technological 
backwardness23 The Japanese immediately recognised the dramatically altered 
strategic realities after the forceful opening of their country in 1853 at the 
hands of American troops.24

While Japan resented the indignity of the subsequently imposed unequal 
treaties at least as intensely as did the Muslim world, Korea or China, it was 
quickly realised that a return to traditional policies was virtually impossible 
in the face of a dramatically altered geo-strategic reality.25 These treaties and 
the inferior international position which they ratified became the focus of 
a concerted and realistic medium term national policy. Realistic in so far 

21) Talhami, “An Interview with Sadik al-Azm”, no pagination.
22) Joseph Ellul, “Islam and Modernity”, Oikonomia, Vol. October, No. 3 (2003), p. 30; 
Daryush Shayegan, Cultural Schizophrenia: Islamic Societies Confronting the West (London: 
Saqi Books, 1992).
23) From 1640 until the forced opening of the country in 1853 the sole contact with the West 
approved by the Tokugawa shogunate was via a small Dutch settlement on the man-made 
island Dejima off Nagasaki. Grant K. Goodman, Japan and the Dutch (Richmond, Surrey: 
Curzon, 2000).
24) Hugh Borton, Japan’s Modern Century: From Perry to 1970, 2nd edn (New York: Ronald 
Press, 1970); William Louis Neumann, America Encounters Japan: From Perry to MacArthur 
(Baltimore: Johns Hopkins University Press, 1963). 
25) Michael R. Auslin, Negotiating with Imperialism: The Unequal Treaties and the Culture 
of Japanese Diplomacy (Cambridge, Mass.: Harvard University Press, 2004); Louis G. Perez, 
Japan Comes of Age: Mutsu Munemitsu and the Revision of the Unequal Treaties (Madison, 
N.J.: Fairleigh Dickinson University Press, 1999).
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as Japanese decision-makers understood that the imposition of such unfair 
terms was less attributable to the wickedness of the foreigner than to one’s 
own technological, administrative and economical weakness. Defensive 
modernisation26 refers to the structural necessity to emulate innovations 
that affect a state’s relative power position. The structure thus forces its con-
stitutive units to become alike, a process described as the “sameness effect”: 
those engaged in a competitive environment, such as firms in a market or 
states in an anarchical international system, must adopt any innovation by 
their competitors, or risk destruction, thereby becoming functionally and 
organisationally similar to each other.27 Accepting this logic, the Japanese 
leadership embarked for defensive purposes upon a single-minded effort to 
industrialise and modernise in order to catch up with the dominant West and 
be able to compete effectively, revise the indignities suffered, and ultimately 
reclaim a prominent, if not dominant, position in the international system 
felt to be rightfully commensurate with the Japanese national self-image.

This strategy relied not on appeals to justice or a glorious past, but on a 
deep structural adjustment of Japanese state, economy, and society. Initi-
ated already by the Tokugawa government after 1853, and fully coming 
into force after the Meiji Restoration in 1868 the country embarked on a 
dedicated course of economic and military reform under the banner “en-
rich the country, strengthen the military” (fukoku kyohei).28 An important 
part of this policy lay in the deliberate destruction of old institutions that 
presented obstacles to the stated goal of industrialisation and modernisa-
tion, replacing them with new institutions deemed more congenial to 
economic and political modernisation. Whatever normative position we 
take on this policy’s explicit acceptance of imperialism as a desirable and 
necessary aim of foreign policy, it is difficult to disagree with its unquali-

26) Steve Fuller, Science (Milton Keynes: Open University Press, 1997), pp. 121-134.
27) Kenneth Neal Waltz, Theory of International Politics (Reading, Mass.: Addison-Wesley, 
1979), p. 128.
28) W.G. Beasley, The Rise of Modern Japan: Political, Economic and Social Change Since 1850 
(New York: St. Martin’s Press, 1995); Paul Akamatsu, Meiji 1868: Revolution and Counter-
revolution in Japan, trans. Miriam Kochan (New York: Harper & Row, 1972); Marius B. 
Jansen and Gilbert Rozman (eds), Japan in Transition: From Tokugawa to Meiji (Princeton: 
Princeton University Press, 1986); Marius B. Jansen, The Making of Modern Japan (Cambridge, 
Mass.: The Belknap Press of Harvard University Press, 2000).
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fied material success: by 1905 Japan had defeated Russia and risen itself to 
great power status, thereafter becoming accepted as an equal member of 
the international community. 

This process of national renaissance was an explicit exercise of realpolitik 
unencumbered by domestic normative preoccupations. The superiority of 
the ways of the West were matter-of-factly accepted, and deliberate efforts 
to emulate them were initiated. This included the complete reception of 
international law without any criticism for the period in question, informed 
by the realisation that the successful revision of the unequal treaties could 
only be achieved within the framework of the existing legal and political 
system, underpinned by sufficient economic and military might.29 

The success of Japan was greatly admired throughout the Muslim world, 
and especially her victory in 1905 gave great impetus to reform efforts aimed 
at introducing efficient administrations, Western law, and constitutional gov-
ernment.30 The superiority of the Western state model was well understood 
in the Muslim world. Analogous to the situation in Japan early attempts 
were made to reform existing governance, legal, economic, educational, and 
economic institutions along the Western model with the aim to compete 
more effectively. Perhaps the best known and most important of these efforts 
was the Ottoman Tanzimat.31 Intellectually, the necessity to emulate and 

29) Ram Prakash Anand, “Family of ‘Civilised’ States and Japan: A Story of Humiliation, 
Assimilation, Defiance and Confrontation”, Journal of the History of International Law, Vol. 
5 (2003): 1-75; Douglas Howland, “Japan’s Civilized War: International Law as Diplomacy 
in the Sino-Japanese War (1894-1895)”, Journal of the History of International Law, Vol. 9, 
No. 2 (2007): 179-201.
30) The latter aspect played itself out particularly prominently in the Iranian constitutional 
revolution which coinciding with the Japanese victory was much influenced by its model, 
albeit with significantly less impressive results. Ervand Abrahamian, “The Causes of the 
Constitutional Revolution in Iran”, International Journal of Middle East Studies, Vol. 10 
(1979): 1-33; Ervand Abrahamian, Iran Between Two Revolutions, Princeton Studies on the 
Near East (Princeton: Princeton University Press, 1982); Mangol Bayat, Iran’s First Revolution: 
Shi’ism and the Constitutional Revolution of 1905-1909 (New York: Oxford University Press, 
1991); Ahmad Kasravi, History of the Iranian Constitutional Revolution [Tarikh-e Mashrute-ye 
Iran], trans. Evan Siegel (Costa Mesa, Calif: Mazda Publishers, 2006).
31) Itzchak Weismann and Fruma Zachs, Ottoman Reform and Muslim Regeneration (London: 
I. B. Tauris, 2005); Carter V. Findley, Bureaucratic Reform in the Ottoman Empire: The Sublime 
Porte, 1789-1922, Princeton Studies on the Near East (Princeton: Princeton University Press, 

http://www.ingentaconnect.com/content/external-references?article=1388-199x(2003)5L.1[aid=8006484]
http://www.ingentaconnect.com/content/external-references?article=1388-199x(2003)5L.1[aid=8006484]
http://www.ingentaconnect.com/content/external-references?article=1388-199x(2007)9L.179[aid=8494404]
http://www.ingentaconnect.com/content/external-references?article=1388-199x(2007)9L.179[aid=8494404]
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learn from the West was well acknowledged, leading to a “liberal age” of 
Arab thought.32 But unlike Japan, Muslim reform efforts proved unable to 
dislodge those pre-modern institutions that prevented an effective adaptation 
and assimilation to the needs of a competitive international system. Max 
Weber’s analytical model of the sacred law as “one of the most important 
barriers against the rationalization of the legal order and economy”33 helps 
us to explain the relative failure of the Muslim world to find adequate re-
sponses to the challenge of modernity. 

Without restating a large body of literature in English on modern 
Muslim state building,34 we can assert that overall these reform efforts 
were not effective.35 Irrespective of this lacklustre performance in absolute 
terms,36 their relative record vis-à-vis other parts of the world is even more 
noteworthy. Generally, the relative uncompetitiveness of Muslim socie-
ties is not acknowledged by indigenous elites and publics. Whenever the 
comparison to more successful political economies cannot be avoided, the 

1980); Roderic H. Davison, Reform in the Ottoman Empire, 1856-1876 (Princeton: Princeton 
University Press, 1963); Sami Zubaida, Law and Power in the Islamic World (London: I.B. 
Tauris, 2005), p. 121 ff..
32) Albert Habib Hourani, Arabic Thought in the Liberal Age, 1798-1939 (Oxford University 
Press: London, 1967); Albert Habib Hourani, Europe and the Middle East (London: Macmil-
lan Press, 1980).
33) “Die Herrschaft religiös stereotypierten Rechts bildet eine der allerwichtigsten Schranken 
für die Rationalisierung der Rechtsordnung und also der Wirtschaft.” Weber, Wirtschaft und 
Gesellschaft, p. 448.
34) Albert Habib Hourani, The Emergence of the Modern Middle East (London: Macmillan in 
association with St. Antony’s College, Oxford, 1981); Spagnolo, Problems of the Modern Middle 
East in Historical Perspective ; Ernest Gellner, Islamic Dilemmas: Reformers, Nationalists, and 
Industrialization: The Southern Shore of the Mediterranean (New York: Mouton Publishers, 
1985); Ernest Gellner, Muslim Society (Cambridge, New York: Cambridge University Press, 
1981); Albert Habib Hourani, A History of the Arab Peoples (London: Faber and Faber, 2005); 
L. Carl Brown, Religion and State: The Muslim Approach to Politics (New York: Columbia 
University Press, 2000); Sami Zubaida, Islam, the People, and the State: Political Ideas and 
Movements in the Middle East (London: I.B. Tauris, 1993).
35) Bernard Lewis, What Went Wrong? The Clash between Islam and Modernity in the Mid-
dle East (London: Weidenfeld & Nicolson, 2002); Zubaida, Law and Power in the Islamic 
World.
36) Tilman Nagel, Die Festung des Glaubens: Triumph und Scheitern des islamischen Rationa-
lismus (München: 1988).
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relative failure is explained as the result of foreign domination, downplay-
ing thereby individual and collective responsibility. This attitude is often 
accompanied by an insistence that many advances of the West actually had 
an Islamic origin.37 

The 2002-2006 series of UNDP Arab Human Development Reports38 
has been one of the rare instances of an unbiased, comprehensive and bru-
tally honest indigenous39 account of how badly their societies had actually 
been faring.40 The controversy it engendered is an indication that despite 
two centuries of engagement with the superior West and countless reform 
movements, an accurate factual assessment necessary for an effective process 
of emulation and synthesis was not accomplished. Unlike the Japanese in 

37) Muhammad Hamidullah, Muslim Conduct of State, rev. 3rd edn (Lahore: Ashraf, 1953), 
pp. 66, 68; National Commission for UNESCO, Arab Republic of Egypt (ed.), Islamic and 
Arab Contribution to the European Renaissance (Cairo: 1977).
38) United Nations Development Programme – Arab Fund for Economic and Social 
Development, The Arab Human Development Report 2002: Creating Opportunities for 
Future Generations; The Arab Human Development Report 2003: Building a Knowledge 
Society; The Arab Human Development Report 2004: Cultural Liberty in Today’s Diverse 
World; The Arab Human Development Report 2005: Towards the Rise of Women in the 
Arab World (New York: UNDP – Stanford University Press, 2002-2006).
39) There is a sizeable body of external literature on Muslim/Arab decline, some of it polemi-
cal and justly criticised as “orientalist”, some of it accurate and pertinent. Inge E. Boer, After 
Orientalism: Critical Entanglements, Productive Looks (Amsterdam: Rodopi, 2003); Zachary 
Lockman, Contending Visions of the Middle East: The History and Politics of Orientalism 
(Cambridge: Cambridge University Press, 2004). A valuable external critique is Lewis, What 
Went Wrong? Internal critiques include Sadiq Jalal al-Azm, Naqd al-fikr al-dini (Critique of 
Religious Thought) (Beirut: Dar al-Tali’ah, 1969); Homa Katouzian, Religion and Society in 
Modern Iran: Tradition or Innovation (Canterbury: Centre for the Study of Religion and 
Society, 1984); Homa Katouzian, Iranian History and Politics: The Dialectic of State and 
Society, Persian Studies Series (London: RoutledgeCurzon, 2003).
40) “Review Article: How the Arabs Compare”, Middle East Quarterly, Vol. IX, No. 4 
(2002); Thomas L. Friedman, “Holding Up Arab Reform”, The New York Times (New York, 
16 October 2004); Thomas L. Friedman, “Courageous Arab Thinkers”, The New York Times 
(New York, 19 October 2003); Robert Fisk, “UN Highlights Uncomfortable Truths for 
Arab World”, The Independent (London, 3 July 2002); Thomas L. Friedman, “Arabs at the 
Crossroads”, The New York Times (New York, 3 July 2002); Salama A. Salama, “Facing Up to 
Unpleasant Facts”, Al-Ahram Weekly (Cairo, 11-17 July 2002); Khaled al-Maeena, “A Report 
Which Should Open Arab Eyes”, Arab News (London, 5 July 2002); Mark LeVine, “The 
UN Arab Human Development Report: A Critique”, Middle East Report Online (2002).
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the mid 19th century, Muslim reformers were never able or willing to fully 
dispense with anachronistic institutions, thereby preventing the arrival of 
their societies into the modern era. This attitude towards modernity was 
well expressed by the Syrian philosopher al-Azm:

A cultural form of schizophrenia is also attendant on the Arab (and Muslim) world’s 
tortured, protracted and reluctant adaptation to European modernity. … 
 In the marrow of our bones, we still perceive ourselves as the subjects of history, 
not its objects, as its agents and not its victims. We have never acknowledged, let alone 
reconciled ourselves to, the marginality and passivity of our position in modern times. 
In fact, deep in our collective soul, we find it intolerable that our supposedly great 
nation must stand helplessly on the margins not only of modern history in general 
but even of our local and particular histories.
 We find no less intolerable the condition of being the object of a history made, 
led, manipulated, and arbitrated by others, especially when we remember that those 
others were (and by right ought to be) the objects of a history made, led, manipulated, 
and arbitrated by ourselves. Add to that a no less deeply seated belief that this position 
of world-historical leadership and its glories was somehow usurped from us by modern 
Europe fi ghaflaten min al-tarikh – while history took a nap, as we say in Arabic.41 

The experience of continuous decline over the past two centuries led to 
a disproportionate focus on the challenges of modernity and the threat 
they pose to traditional values and notions of identity,42 marginalising the 
perception of opportunities for individual and collective advancement. The 
adaptation of the Western nation-state model and the integration into the 
existing international system governed by an international law whose sub-
stantive and procedural content had been established prior to the accession 

41) Sadiq Jalal Al-Azm, “Time Out of Joint: Western Dominance, Islamist Terror, and the 
Arab Imagination”, Boston Review, Vol. October/November (2004); a revised and more 
substantial version has appeared as Sadiq Jalal al-Azm, “Islam, Terrorism, and the West 
Today”, Die Welt des Islams, Vol. 44, No. 1 (2004): 114-128; Sadiq Jalal al-Azm, Unbehagen 
in der Moderne – Aufklärung im Islam (Frankfurt am Main: Fischer Taschenbuch Verlag, 
1993).
42) Berman expresses the dual nature of the modernisation process that combines both 
anxiety and promise: “To be modern is to find ourselves in an environment that promises 
us adventure, power, joy, growth, transformation of ourselves and the world – and, at the 
same time, that threatens to destroy everything we have, everything we know, everything 
we are.” Berman, All That is Solid Melts into Air, p. 15.

http://www.ingentaconnect.com/content/external-references?article=0043-2539(2004)44L.114[aid=8494405]
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of the emerging Muslim states must be seen in this context of a reluctant 
reception of a truncated modernity: 

As a final illusion, we formed the conviction that it would be possible to be selective 
with the nature of the things we were obtaining: to separate the wheat from the chaff, 
to choose technology and firearms while heroically ruling out the subversive, laicizing 
ideas which lay behind them. To be, in short, integral Muslims wholly subservient to 
the omnipresence of Shari’a, enterprising capitalists, efficient technocrats and – why 
not? – ardent nationalists as well. But then, before we had had time to take proper 
stock and get things in hand, we found ourselves on the wrong side of the stream: 
between what was happening in the world and what was happening in our heads, an 
abyss had opened up. Suddenly the bucolic vacation was over for in the meantime the 
world had changed, history had moved on, our familiar ecology had crumbled, and 
we were left stumbling about in no man’s land, neither the land of our forefathers nor 
that of the new masters.43

Perhaps the selective importation of some aspects of modernity could 
have been possible in a conscious and managed process of technological, 
organisational and legal reception that blends with local traditions to create 
a workable fusion akin the Japanese model. While conceivable in principle, 
such a fusion did not succeed anywhere in the Muslim world where the 
reform movements of the 19th century were, according to Ellul, already 
“ambiguous and quite alien to modern science.” These early reformist re-
sponses by writers such as Muhammad Abdu, al-Afghani or Rashid Rida were 
subsequently “totally absorbed by a tendency that is more fundamentalist 
than reformist in its nature.” 

The fundamentalist movements of the 20th century build explicitly on 
these earlier premises about the permissibility of technological reception 
coupled with a strong proscription of normative change:

One must simply adopt the sciences and the techniques of the West without any reti-
cence or superstitious backwardness, preserving, however, the integrity of the entire 
corpus of Muslim beliefs and their juridical and social applications. Science is accepted, 
provided that it does not encroach upon the realm of Islamic thought. One welcomes 

43) Shayegan, Cultural Schizophrenia: Islamic Societies Confronting the West, p. 15.
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technical progress, provided that it does not substantially modify the mentalities and 
the social and family structures.44

Such 20th century Islamist writers45 think that the products of modernity 
can, and perhaps should, be accepted while strongly refusing its underlying 
principles. This “renewal” or “renaissance” of Islamic thinking was primarily 
expressed by an inordinate emphasis on the importance and application 
of Islamic law,46 especially in the public sphere where it was historically 
rather weak. Whether this attempt at filling the mental “abyss” resulting 
from wandering in an intellectual “no man’s land” has been ultimately 
successful remains questionable.47 The unqualified demand that the entire 
corpus of Islamic legal and social norms must be transposed unaltered into 
a socio-economic reality characterised by Western institutions, productive 
processes and organising principles is bound to create significant tensions 
which remain largely unanswered.48 At the same time it is important to 
recall that both political Islamism and the demand for greater recognition 

44) Ellul, “Islam and Modernity”, p. 30.
45) The intellectual origin of today’s Islamist movements is well documented in a number of 
scholarly works, including Olivier Roy and Olivier Mongin, Généalogie de l’islamisme (Paris: 
Hachette, 2001); Gilles Kepel and Yann Richard, Intellectuels et militants de l’islam contem-
porain (Paris: Seuil, 1990); Gilles Kepel, The Roots of Radical Islam (London: Saqi, 2005); 
Gilles Kepel and Anthony F Roberts, Jihad: The Trail of Political Islam, 4th edn (London: I. 
B. Tauris, 2006). 
46) See the sympathetic treatment in Chibli Mallat, The Renewal of Islamic Law: Muhammad 
Baqer as-Sadr, Najaf and the Shi’i International, Vol. 29 (Cambridge: Cambridge University 
Press, 1993). The area where Islamic law has experienced its practically most sustained and 
intellectually most coherent renewal is undoubtedly commercial law, see inter alia Munawar 
Iqbal and Philip Molyneux, Thirty Years of Islamic Banking: History, Performance, and Prospects 
(New York: Palgrave, 2005); Frank E. Vogel and Samuel L. Hayes (eds), Islamic Law and 
Finance: Religion, Risk, and Return (The Hague: Kluwer, 1998); Chibli Mallat, Islamic Law 
and Finance (London: Graham & Trotman, 1988); Hilary Lewis-Ruttley, Chibli Mallat, and 
Natalie Blezard, Commercial Law in the Middle East (London: Graham & Trotman, 1995).
47) Olivier Roy, L’échec de l’Islam politique, Collection Esprit (Paris: Seuil, 1992); Farhad 
Khosrokhavar and Olivier Roy, Iran: Comment sortir d’une révolution religieuse (Paris: Seuil, 
1999).
48) Sherman A. Jackson, “Shari’ah, Democracy, and the Modern Nation-state”, Fordham 
International Law Journal, Vol. 27, No. 1); Inge E. Boer, “Legal Pluralism between Islam 
and the Nation-state”, Fordham International Law Journal, Vol. 30, No. 1 (2006): 158-176.
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of religion in the legal sphere are not peculiar to the Muslim world, but part 
of a broader global resurgence of religious political thinking.49

Unwilling Reception of Western International Law

International law is a prime example of an imported organising principle, 
necessitated by both the realities of an international system whose rules are 
set by other, more powerful actors, and the internal logic of a system based 
on the notion of nominally co-equal territorial states. Due to the imposed 
and humiliating manner in which the Muslim world was brought into 
the existing system of international law in the context of colonialism, elite 
and popular attitudes towards international law have shown a consider-
able degree of normative ambivalence, if not outright hostility, partly due 
to the above indicated anti-European complex.50 Nevertheless, one must 
not forget justifiable grievances stemming from a long historical memory 
of exploitation in which the rules of international law have quite reason-
ably been perceived as perpetuating the rights and interests of powerful 
Western states, without regard for the legitimate socio-economic needs 
of weaker non-European states nor respecting their cultural heritage. The 
“absurdity” of such an “international caste system” has done lasting damage 
to the normative acceptance of the substantive and procedural content of 
international law.51

49) Gilles Kepel, The Revenge of God: The Resurgence of Islam, Christianity, and Judaism in 
the Modern World (Cambridge: Polity, 1994).
50) Not least due to the Mandate system perceived to have been a perversion of the professed 
principles of justice, see the instructive Antony Anghie, Imperialism, Sovereignty, and the 
Making of International Law (Cambridge: Cambridge University Press, 2005), p. especially 
chapters 3 and 4; see also Mark Tessler and Jodi Nachtwey, “Islam and Attitudes Toward 
International Conflict: Evidence From Survey Research in the Arab World”, The Journal of 
Conflict Resolution, Vol. 42, No. 5 (1998): 619-636; Ann Elizabeth Mayer, Islam and Human 
Rights: Tradition and Politics (Boulder, Col.: Westview Press, 1999), pp. 39-62; Tony Evans, 
“International Human Rights Law as Power/Knowledge”, Human Rights Quarterly, Vol. 27, 
No. 3 (2005): 1046-1068.
51) Yasuaki Onuma, “When was the Law of International Society Born? An Inquiry of the 
History of International Law from an Intercivilizational Perspective”, Journal of the History 
of International Law, Vol. 2, No. 1 (2000): 1-66; Ram Prakash Anand, “Reply to Onuma 
Yasuaki”, Journal of the History of International Law, Vol. 6 (2004): 1-14; Ram Prakash Anand, 

http://www.ingentaconnect.com/content/external-references?article=1388-199x(2000)2L.1[aid=5369789]
http://www.ingentaconnect.com/content/external-references?article=1388-199x(2000)2L.1[aid=5369789]
http://www.ingentaconnect.com/content/external-references?article=1388-199x(2004)6L.1[aid=8494408]
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Before exploring the validity of claims to Islamic exceptionalism and its 
attendant normative challenge to the universality of international law, we 
must therefore bear four points in mind: 

Firstly, the reception of modern institutions – including the state, West-
ern legal systems and international law – occurred in a context of external 
economic and military superiority, often imposed against considerable 
societal resistance in defence of established interests and social mores: “The 
idea, thus, of state sovereignty entailing the exclusive right to determine 
what is and what is not the law, or even what is or what is not an accept-
able legal interpretation, is at best, in the context of classical Islam, a very 
violent one.”52

Secondly, the strength of domestic institutional, especially religious, in-
terests denouncing the imposed character of many institutional innovations 
prevented the complete reception of Western institutional systems, leading 
to a truncated modernisation of exterior institutional forms without an un-
derstanding or appreciation of their necessary underpinnings in normative 
and functional substance. This partial adoption of Western institutions has 

International Law and the Developing Countries. Confrontation or Cooperation? (New Delhi: 
Banyan, 1986).
52) Sherman A. Jackson, Islamic Law and the State: The Constitutional Jurisprudence of Shihab 
al-Din al-Qarafi (Leiden: Brill, 1996), p. xv. As Jackson notes elsewhere, the importance of 
domestic politics, i.e. the interplay of economic, social and organisational interests is a crucial 
component in understanding the outcome of many ostensibly purely dogmatic religious 
debates, see Sherman A. Jackson, “The Primacy of Domestic Politics: Ibn Bint al-A’azz and 
the Establishment of the Four Chief Judgeships in Mamluk Egypt”, Journal of the American 
Oriental Society, Vol. 115, No. 1 (1995): 52-65. Jackson relies on Kehr whose description of 
Wilhelmine Germany is very pertinent for a proper historiography of the rise of authori-
tarianism, Gordon A. Craig (ed.), Economic Interest, Militarism, and Foreign Policy: Essays 
on German History (Berkeley: University of California Press, 1977); Eckart Kehr, Battleship 
Building and Party Politics in Germany, 1894-1901: A Cross-section of the Political, Social and 
Ideological Preconditions of German Imperialism, trans. Eugene Newton Pauline R. Anderson 
(Chicago: University of Chicago Press, 1973); Eckart Kehr, Der Primat der Innenpolitik: Ge-
sammelte Aufsätze zur preussisch-deutschen Sozialgeschichte im 19. und 20. Jahrhundert, zweite 
durchgesehene Auflage (Berlin: De Gruyter, 1970).

http://www.ingentaconnect.com/content/external-references?article=0003-0279(1995)115L.52[aid=5055902]
http://www.ingentaconnect.com/content/external-references?article=0003-0279(1995)115L.52[aid=5055902]
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led to generally highly ineffective, often repressive state structures in most 
of the developing world.53

Thirdly, irrespective of these problems of reception of Western political 
and institutional models outside their original cultural context, and irrespec-
tive of particularistic claims to cultural specificity, the Westphalian model 
of territorial states exhibiting a number of common governance structures 
is today universally accepted by states.54 This means that virtually all politi-
cal communities are either organised in a Western-type state or aspire to 
secede from an existing one in order to form their own. Leaving aside the 
hypothetical question whether alternative forms of political organisations 
are conceivable, the existing basic model of sovereign, territorially based 
states has de facto and de jure been adopted by virtually all political entities, 
irrespective of cultural, economic, geographic, or religious difference. 

Finally, however, despite the universal adoption of the European model 
of a sovereign territorial state, the underlying normative and functional 
“package” remains deeply controversial. Such normative resistance notwith-
standing, the success of the modern bureaucratic state depends, as Weber 
convincingly laid out, on the interplay of a number of complementary 
aspects, reinforcing and tempering each other.55 Western international law 
can be conceived as part of the functional and normative package attached 
to the modern bureaucratic state: 

The foundations of international law (or the law of nations) as it is understood today 
lie firmly in the development of Western culture and political organisation. The growth 
of European notions of sovereignty and the independent nation-state required an ac-
ceptable method whereby inter-state relations could be conducted in accordance with 
commonly accepted standards of behaviour, and international law filled the gap.56 

53) Homa Katouzian, The Political Economy of Modern Iran: Despotism and Pseudo-modernism, 
1926-1979 (London: Macmillan, 1981); Fred Halliday, Iran: Dictatorship and Development 
(New York: Penguin Books, 1979).
54) Jackson, Islamic Law and the State, p. xiii; Mansour Farhang, “Fundamentalism and 
Civil Rights in Contemporary Middle Eastern Politics”, in: Human Rights and the World’s 
Religions, ed. by Leroy S. Rouner (Notre Dame, Ind.: University of Notre Dame Press, 
1988), p. 65.
55) Weber, Wirtschaft und Gesellschaft, p. 164.
56) Shaw, International Law, p. 13.
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This description sees international law as primarily a functional response to 
a new type of political organisation where a multitude of nominally equal 
and separate states succeeded to pre-modern “universal states” with mutually 
exclusive ambitions.57 But it would be naïve to deny the significant congru-
ence of international law with the beliefs and interests of the select group of 
powerful and Christian states instrumental in its development, and global 
expansion. The expansion of Western international law left in much of the 
Third World “a legacy of bitterness over their past status as well as a host of 
problems relating to their social, economic and political development.”58 
Challenges to the universality of international law focus on this aspect, de-
crying that the cultural norms of non-Western nations have not been duly 
taken account of and that the currently existing international legal rules 
reflect the economic, political and strategic interests of powerful Western/
Northern states and continue to discriminate against weaker Eastern/South-
ern states. Muslims have been particularly vocal in this criticism, pointing 
to the existence of a large body of prior Islamic international legal norms as 
the basis of an alleged particularistic notion of international law. 

Differing Perspectives on Islamic Law

Apart from the linguistic and cultural obstacles that have to be overcome, 
Islamic law poses a number of distinct challenges that are compounded when 
attempting to evaluate the claim to a distinct Muslim legal perspective on 
international relations. Early restatements were mostly of an apologist bend, 
presenting the historical Islamic law of nations as a precursor to modern 
international law, stressing their mutual compatibility and the intellectual 
debt of the latter to the former: 

The earliest European writers on international law, such as Pierre Bello, Ayala, Vitoria, 
Gentiles and others all hailed from Spain or Italy, and they were all the product of the 
renaissance provoked by the impact of Islam on Christendom. … [Their works not having 
counterparts in Roman or Greek literatures] they are but echoes of these Arabic works 

57) Masterfully described in Toynbee, A Study of History: Vol. VI Universal States; see also 
Jack S. Levy, “Too Important to Leave to the Other: History and Political Science in the 
Study of International Relations”, International Security, Vol. 22, No. 1 (1997): 22-33.
58) Shaw, International Law, p. 38.
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on jihad (war) and siyar (conduct in time of war and peace). There must we seek for 
the link between the Roman and the Modern Periods, and there must we recognize 
the origin of the epoch-making change in the concept of international law. And we 
see the role played by Islam in the world-history of international law.59

One of the more recent and potentially authoritative works, Weeramantry’s 
monograph is characterised by a self-conscious effort to present Islamic law 
to a sceptical Western audience in the best possible light. The lack of critical 
discussion and his heavy reliance on a relatively small number of mostly dated 
commentators does not serve his stated aim of creating an appreciation for 
the civilisational contribution of Islamic law. Especially troublesome is his 
unqualified acceptance and uncritical restatement of problematic positions 
such as the “oneness of mankind under Islamic law” and his ensuing asser-
tion that the concept of jihad in the early Islamic law of nations really was 
a doctrine of peaceful coexistence.60 In contrast, the dissertations by Kruse, 
Krüger and Lohlker present a more nuanced and ultimately convincing 
picture.61 Unlike the other authors discussed, they focus on historical state 
practice, as opposed to an exclusive reliance on dogmatic teachings. 

The first, and still somewhat underestimated major difficulty in the study 
of Islamic law lies in its purported sacred character. The divine character of 
the law poses two distinct challenges: the ultimately inscrutable divine will 
is revealed in a particular form, leaving a varying latitude of interpretation 
but never permitting abrogation because allegedly human reason is limited in 
both capacity and legitimacy by “the unalterable propositions of the divine 

59) Hamidullah, Muslim Conduct of State, p. 24, emphasis added; Khadduri, “International 
Law in the Middle East”; Khadduri, War and Peace in the Law of Islam; Sobhi Mahmassani, 
“The Principles of International Law in the Light of Islamic Doctrine”, Recueil des Cours, 
Vol. 117, No. I (1966): 201-328; Ahmed Rechid, “L’Islam et le droit des gens”, Recueil des 
Cours, Vol. 60, No. II (1937): 371-506; quite problematical is Isam Kamel Samel, Islam und 
Völkerrecht (Berlin: X-Publikationen, 1984).
60) Christopher G. Weeramantry, Islamic Jurisprudence: An International Perspective (London: 
Macmillan, 1988), p. 133 ff.
61) Hans Kruse, Islamische Völkerrechtslehre, 2. Auflage (Bochum: Studienverlag Dr. N. Brock-
meyer, 1979); Hilmar Krüger, Fetwa und Siyar: Zur internationalrechtlichen Gutachtenpraxis 
der Osmanischen Seyh ül-Islam vom 17. bis 19. Jahrhundert unter besonderer Berücksichtigung 
des “Behcet ül-Betava” (Wiesbaden: Otto Harrassowitz, 1978); Rüdiger Lohlker, Islamisches 
Völkerrecht: Studien am Beispiel Granadas (Bremen: Kleio Humanities, 2006).
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origin of the law.” As Wael Hallaq continues to point out: “This basic but 
crucial fact restricts, on the one hand, the range of possible interpretations, 
yet allows, on the other hand, a wide spectrum of interpretative possibilities 
within the divine limitations of the law.”62

It is difficult for someone not steeped in a religious belief system to 
accept divinely ordained limitations and the attendant restrictions they 
are claimed to place on the exercise of rational argument. Engaging in a 
jurisprudential discourse with adherents of a system of sacred law requires 
approaches quite at variance with those familiar to Western lawyers. The 
emphasis on individual conscience, belief as opposed to rational proof, and 
divine sanction are common features complicating the study of any sacred 
law. The study of Islamic law is further encumbered by its “microcosmic” 
conception of law which Vogel defines as “law that is inner-directed instance-
law, law linked to a concrete event and generated by an act of individual 
conscience” as opposed to “macrocosmic” conceptions of “outer-directed 
rule-law, law in the form of general, abstract rules issued by an external, 
worldly institution.”63 This microcosmic focus is partly responsible for the 
fixation of Islamic jurisprudence with fastidious detail unconnected by 
an overarching systematics, compounded by the multiplicity of equally 
orthodox but distinct jurisprudential schools.64 The casuistry is difficult to 
penetrate and structure systematically.65 More importantly, it considerably 

62) Wael Hallaq, “Usul al-fiqh: Beyond Tradition”, Journal of Islamic Studies, Vol. 3, No. 2 
(1992), p. 178.
63) Frank E. Vogel, Islamic Law and Legal System: Studies of Saudi Arabia (Leiden: Brill, 
2000), pp. 26-32. These conceptions are ideal types and do not constitute stark dichotomies, 
but rather the spectra or axes of a matrix along which different composite legal systems 
are situated. Even the “purest” Islamic legal system shows some macrocosmic ideals, just 
as Western legal systems show distinct microcosmic components, such as the principle of 
equity or trial by jury in the common law system.
64) While the dissent between and even within these schools does often pertain to matters of 
principle of great consequence, the obsession with detail has driven even well-versed scholars 
such as Goldziher to denounce it as “petty ritual and legal dissent”, “foolish fastidiousness”, 
“tedious quibbling” and “over-subtle hairsplitting”. Ignaz Goldziher, Vorlesungen über den 
Islam, 2. Auflage (Heidelberg: Carl Winter, 1925), pp. 50, 54-57, 67; quoted and discussed 
in Johansen, “The Muslim Fiqh as a Sacred Law”, pp. 45, n. 161.
65) Baber Johansen, “Casuistry: Between Legal Concept and Social Praxis”, Islamic Law and 
Society, Vol. 2 (1995): 135-156.

http://www.ingentaconnect.com/content/external-references?article=0928-9380(1995)2L.135[aid=8494414]
http://www.ingentaconnect.com/content/external-references?article=0928-9380(1995)2L.135[aid=8494414]
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complicates a clear assessment of the position of Islamic law on a number 
of controversial issues.66

The second major obstacle to the penetration of Islamic law is the ex-
treme discrepancy between the dogmatic ideal with which its jurisprudence 
(fiqh) is exclusively concerned and the legal reality which, although not 
acknowledged by doctrine, diverged sharply from the allegedly uniform and 
immutable stipulations of the sacred law. Legal dogma takes notice that it 
depends for its realisation on a sanctioning state but refuses to accept the 
reality of actual governance where historically the state has always assumed 
very far-reaching, but dogmatically unacknowledged legislative and judicial 
competences: “The law is constituted according to its doctrinal ontology 
(Rechtsquellenlehre) without the state, but it exists in the world as an applied 
law only by virtue of the state.” The tension between dogmatic pretence 
and the unacknowledged functional role of the state points to “an area in 
which historically the compromise between the two must be found, even 
if it theologically cannot be found.”67

The contradiction between the “dogmatic no” and the “historical yes” 
that Johansen alludes to has characterised the development of Islamic law 

66) The Lebanese faqih (religious scholar of the law) Abdallah al-Alayli satirised the internal 
contradiction of the vast body of Islamic law (fiqh) by suggesting in jest in his 1978 book Ayn 
al-Khata? (Where is the error?) to compile an eclectic “universal code that fully incorporates 
the legal traditions of every Muslim sect, group, school and shade of opinion, past and 
present”, Sadiq Jalal al-Azm, “The Importance of Being Earnest about Salman Rushdie”, Die 
Welt des Islams, Vol. 31, No. 1 (1991), pp. 31-32. This is precisely the approach taken by many 
Muslim governments to reform Islamic personal law in fact if not in name. For a critical 
discussion of such codification measures see Joseph Schacht, “Problems of Modern Islamic 
Legislation”, Studia Islamica, Vol. 12 (1960), p. 108; Ann Elizabeth Mayer, “The Shari’ah: A 
Methodology or a Body of Substantive Rules?”, in: Islamic Law and Jurisprudence, ed. by 
Nicolas Heer (Seattle: University of Washington Press, 1992), pp. 177-187. Tunisia is perhaps 
the best example of Western-induced legal reform couched in Islamic language: on its early 
stages see Elisabeth Cornelia van der Haven, The Bey, the Mufti and the Scattered Pearls: 
Shari’a and Political Leadership in Tunisia’s Age of Reform: 1800-1864, Dissertation, Leiden 
University (Leiden, 2006); for the postcolonial period see Mounira M. Charrad, States and 
Women’s Rights: The Making of Postcolonial Tunisia, Algeria, and Morocco (Berkeley: University 
of California Press, 2001).
67) Baber Johansen, “Staat, Recht und Religion im sunnitischen Islam”, in: Contingency in 
a Sacred Law – Legal and Ethical Norms in the Muslim Fiqh, ed. by Baber Johansen (Leiden: 
Brill, 1999), pp. 269, 345.
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from its very beginning.68 Easily overlooked in contemporary debates about 
the supposedly unalterable tenets of the sacred law of Islam is the histori-
cal compromise found with “royal and hereditary, imperial and sovereign 
governments”, governance structures completely at variance with both the 
doctrinal content of the law and the Prophetic model. Yet the historical 
record is unambiguous that a compromise was indeed found,69 an analogy 
likely to hold with regard to the accommodation with the requirements of 
modernity: 

each time in history that the idealist “no” came into collision with the historical “yes”, 
the general tendency of this history has always been towards a victory of the historical 
“yes” over the idealist “no” to such a degree that it condemns the idealist point of view 
in an irrevocable manner, marginalizing it particularly to other times.70

This “historical yes” has contradicted the “dogmatic no” throughout the 
development of Islamic law, yet the persistent denial that any accommo-
dation is possible, let alone actually took place, continues to be a major 
obstacle to a better understanding of the legal reality throughout the Mus-
lim world. Attitudes towards modern international law are particularly 
informed by insistence on allegedly immutable dogmatic obstacles. Here it 
is often claimed, paradoxically by both Western “essentialists” and Islamist 
protagonists, that the unalterable principles of the divine law always will 
and always have taken precedence over rationally derived, and therefore 
“merely” man-made norms of international conduct.

68) With the possible exclusion of the period of direct governance by the Prophet guided 
by a process of continuing revelation described as a “theonome Situation” where no con-
tradiction between divine revelation and human reason is deemed to exists. Only in this 
“situation, never before and never afterwards, are religion, politics, law and revelation truly 
one in Sunni Islam”, Johansen, “Staat, Recht und Religion im sunnitischen Islam”, p. 266; 
referring to Walter Braune, Der islamische Orient zwischen Vergangenheit und Zukunft (Bern: 
1960).
69) Sadiq Jalal al-Azm, “Die Moschee hat nicht immer recht”, Die Zeit Themen der Zeit 
(Hamburg, 13 January 1995): 44.
70) al-Azm quoted in Maurice Borrmans, “Catholiques et Musulmans: deux approches de 
la modernité”, Islamochristiana, Vol. 24 (1999), p. 69.
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As discussed above, Weber correctly identifies the recourse to revelation 
as the major dissimilarity with the purely rational law that plays such an 
indispensable role in the modern bureaucratic state.71 Yet, there is a major 
difference to state, as Weber does, that the sacred laws of any religion is 
fundamentally dissimilar to the formally-rational law of modernity, as 
opposed to claiming that there is something peculiar that sets Islamic law 
apart from all other legal systems and religious traditions. Schacht began 
his book with an explicit reference to the Weberian concept, but he uses 
it less to differentiate religious law from modernity with which he was not 
particularly concerned, but to set Islamic law apart from other religious 
legal systems: “Islamic law is a particularly instructive example of a ‘sacred 
law’. It is a phenomenon so different from all other forms of law … [even] 
Jewish law and Canon law are sensibly different.”72 This understanding 
dominated Western thinking ever since a serious study of Islamic law began 
in the mid 19th century and continues to exert a strong influence on popular 
and non-specialised academic thinking to this day:73

There is a common view that the shari’a is fixed and clearly discernible from its sacred 
sources. For Muslim ideologists this fixity and clarity are functions of its divine origin. 
For many Western observers they are functions of the fixity of “Muslim society”, totally 
other from “the West”, with religion as its essence.74 

71) Weber, Wirtschaft und Gesellschaft, pp. 448-614; Joseph Schacht, “Zur soziologischen 
Betrachtung des islamischen Rechts”, Der Islam, Vol. 22 (1935), pp. 207-208.
72) Joseph Schacht, An Introduction to Islamic Law (Oxford: Oxford University Press – 
Clarendon, 1964), pp. 1-2.
73) Johansen, “The Muslim Fiqh as a Sacred Law”, pp. 43, n. 150. Janson begins his dissertation 
tellingly with a chapter on “the fundamental differences between the Islamic concept of law 
and that of the Christian occident”, Hermann Janson, “Die rechtlichen und ideologischen 
Beziehungen des islamischen Staatenkreises zum abendländischen Völkerrecht”, Disserta-
tion, University of Bern (Bern, 1955), p. 7 ff. Likewise Justice Robert H. Jackson of the US 
Supreme Court: “Islamic law offers the [Western] lawyer a study in dramatic contrast … 
its striking features relative to our law are not likeness but inconsistencies, not similarities 
but contrarities. In its source, its scope and its sanctions, the law of the Middle East is the 
antithesis of Western law.” Foreword to Majid Khadduri and Herbert J. Liebesny (eds), Law 
in the Middle East, Vol. 1. Origin and Development of Islamic Law (Washington, D.C.: The 
Middle East Institute, 1955), p. v.
74) Zubaida, Law and Power in the Islamic World, p. 1.
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Characteristics of a Sacred Law

Societies evolve, social mores adapt, laws change. The fact that Islamic 
law dogmatically does not acknowledge this change has encumbered our 
understanding of this inevitable process. It is nevertheless apparent that 
change and adaptation occurred, albeit scholarly recognition of this process 
began belatedly only in the later 20th century. Early Western scholarship 
held that “fiqh is not a legal system but a deontology because it mingles 
religion, ethics and politics in an unsystematic way in order to construe the 
image of an ideal society.”75 

Such a system could not be analyzed in legal terms because it was based 
not on legal principles and rational theory but on impenetrable divine will. 
As a “deontology”, fiqh was seen as an amalgamation of undifferentiated 
individual duties, excluding the notion of rights, and not permitting the 
separation between law, religion, cult and ethics.76 The methods of com-
parative jurisprudence were deemed inapplicable because fiqh was not seen 
as law properly speaking.77 

Weber is dissatisfied with the term “deontology” and suggests instead the 
concept of “sacred law”. He realises that ideas and values can take different 
religious forms yet serve functionally equivalent tasks in their respective 
social systems (Lebensordnungen), thus permitting structured comparison.78 
Weber’s concept is primarily a tool for situating and differentiating in his 
model of universal history between modern European law and the sacred 
laws of other civilizations (including pre-modern Christian canon law). 

Weber is primarily interested in understanding what distinguishes ration-
ality from belief, and why it became dominant in Europe, and which effects 
it had for Europe’s relationship with the rest of the world. Schacht, however, 

75) Johansen, “The Muslim Fiqh as a Sacred Law”, p. 43, discussing Snouck Hurgronje, “Le 
droit musulman” and “De la nature du droit musulman” in G.-H. Bousquet and Joseph 
Schacht (eds), Selected Works of C. Snouck Hurgronje (Leiden: Brill, 1957).
76) C. Snouck Hurgronje, “De la nature du droit musulman”, pp. 256, 261.
77) Both Juynboll and Goldziher take up this concept and render deontology as “Pflich-
tenlehre”, Goldziher, Vorlesungen über den Islam, p. 56; Th. W. Juynboll, Handleidning tot 
de kennis van de Mohammedaansche wet (Leiden: 1925), pp. 17, n. 1; see also the discussion 
in Kruse, Islamische Völkerrechtslehre, pp. 18-19.
78) Johansen, “The Muslim Fiqh as a Sacred Law”, p. 46.
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is interested in the relationship between revelation, ethics and law within 
a given religious legal system and takes up Weber’s concept to do precisely 
that.79 By separating the strictly legal content of fiqh from its liturgical and 
moral components, he defends the methodology of comparative law80 and 
emphasises against earlier detractors81 the legal character of Islamic law.82 
But his insistence on accepting the books of fiqh as legal manuals led even-
tually to an overemphasis of doctrinal text over empirical legal reality, i.e. 
the marginalisation of historical context and social dynamism affecting the 
development of legal dogma.83 This Western scholarly preference for text 
over context is mirrored in the internal Muslim debate over the alleged mal-
leability of the sacred law.84 The use of the term shari’a as a rallying point 
in political discourse has obscured the fact that it contains two distinct 
components, fiqh and siyasa. Both of them aim to approximate divine will 
and derive their authority from their “relationship to the encompassing 
term shari’a, the divine law.”85 

Initially no tension between piety and raison d’état existed because vir-
tually any act of the prophetic leader was automatically deemed to enjoy 
divine blessing. While his immediate successors no longer benefited from 
divine revelation, their close association with the prophet and their presum-
ably impeccable character minimised the scope for tension, reflected in a 

79) Schacht, “Zur soziologischen Betrachtung des islamischen Rechts”, pp. 207-208.
80) “The fiqh appears as an undifferentiated set of individual rules which do not seem to offer 
access for the rational analysis. Legal norms cannot be differentiated against the rest of the 
[liturgical and ethical] rules and a methodology for their production and application does 
not seem to exist. From these premises Snouck Hurgronje explicitly draws the conclusion 
that European jurists are not qualified to investigate in the history and systematic context 
of the various fiqh systems and refuses to call the fiqh ‘Islamic law’.” Baber Johansen (ed.), 
Contingency in a Sacred Law: Legal and Ethical Norms in the Muslim Fiqh (Leiden: Brill, 
1999), pp. 43-46, especially 45.
81) Snouck Hurgronje, “De la nature du droit musulman”, pp. 256, 261.
82) Schacht, An Introduction to Islamic Law, pp. 1-2.
83) This element is presented in Jackson, “The Primacy of Domestic Politics”; Wael Hallaq, 
“On the Origin of the Controversy about the Existence of Mujtahids and the Gate of Ijtihad”, 
Studia Islamica, Vol. 63 (1986): 129-141.
84) Zubaida, Law and Power in the Islamic World, pp. 178-179.
85) Vogel, Islamic Law and Legal System, p. 172, emphasis added.
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somewhat unrealistic political theory of the caliphate that stressed personal 
piety of the leader and communal unity. Shortly afterwards, however, the 
Islamic community disintegrated into a number of competing states which 
dramatically undermined the dogmatic stipulation of communal unity. 
Irrespective of its historical marginalisation the caliphate remained the 
frame of reference for Islamic political thinking.86 The devolution of actual 
temporal power to competing worldly leaders (sultans) posed a growing 
theoretical challenge:

The Mongol holocaust and the fall of Baghdad [in 1258] marks the terminus ad quem 
of normative political history. What follows is seen as an interregnum, a tortuous 
parade of power politics, military rule and outright usurpation, a trend that reaches 
consummation in the bahri Mamluks at whose hands the caliph loses not only power 
but also effective authority, of which he remains shorn up to the rise of the Ottoman 
Turks.87 

The functional administrative necessity for a ruler’s law unencumbered by 
the procedural constraints of fiqh, and the need to regulate dynamically 
evolving social interactions not governed by definite fiqh rules were recog-
nised by all these temporal rulers. In time the ulema’s opposition to siyasa 
gave way to the 

acknowledge[ment] that the scholar’s constitutional positions had outlived their 
usefulness, that the fiqh and its public law theory was too narrow and unrealistic, 
and that the ruler and siyasa principles had to be accommodated. Siyasa shariyya was 
the heading under which such thoughts were advanced. This theory recognized that 
Muslim society needs, alongside fiqh, siyasa power and even siyasa laws and tribunals. 
Further impetus came from observing the efficacy of the Mongol invaders’ dynastic 
law, the yasa.88

86) “Political thought at first centres around the caliphate and is, in fact, a theory of the 
caliphate, its origin and purposes.” E. I. J. Rosenthal, Political Thought in Medieval Islam: 
An Introductory Outline (Cambridge: Cambridge University Press, 1958), p. 3.
87) Jackson, Islamic Law and the State, p. xxxix; see also P. J. Vatikiotis, Islam and the State 
(New York: Routledge, 1987), pp. 21-22; Hamid Enayat, Modern Islamic Political Thought 
(Austin: University of Texas Press, 1982), p. 11.
88) Vogel, Islamic Law and Legal System, p. 202, technical terms emphasised. Some have even 
suggested that the very term “siyasa” in Arabic is derived from the Mongol word “yasa”, see 
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Fiqh has been the product of the efforts of private individuals, described as an 
extreme case of jurists law: “It was not the creation of the early Muslim state 
or central power but evolved out of the efforts of private specialists acting, in 
many instances, in conscious opposition to the latter.”89 Given this private 
origin, the highly idealistic and procedurally cumbersome content of fiqh 
becomes understandable. But the functional needs of government admin-
istration did not always permit the state to live up to these high standards 
of procedural and substantive equity, eventually leading to the development 
of siyasa as state law, distinct and at times in opposition to fiqh.90 

Siyasa, in contrast, is the prerogative of the ruler “to take any acts, includ-
ing legislation to supplement the shari’a and creating new courts that are 
needed for the public good (maslaha ‘amma), provided that the shari’a is 
not infringed thereby.”91 Note that this condition is a negative, permissible 
one, allowing the state to do everything that is not explicitly prohibited 
by a clear textual ruling, thereby “diverging often substantially from the 
norms of shari’a.”92 How far this prerogative extends has been a matter of 
dispute, but it is clear that the approach is far more flexible than the cau-
tious methodology prescribed in fiqh.

As Vogel underlines, the distinction must therefore not be drawn between 
shari’a as the divine law and siyasa as the worldly deviation, but rather be-
tween fiqh and siyasa, both of which combine to realise the normative ideal 

the discussion in Vogel, Islamic Law and Legal System, p. 317; see further D. Ayalon, “The 
Great Yasa of Ghingiz Khan”, Studia Islamica, Vol. 33 (1971): 1-15; D. Morgan, “The ‘Great 
Yasa of Chingiz Khan’ and Mongol Law in the Ilkhanate”, Bulletin of the School of Oriental 
and African Studies, Vol. 49 (1986): 163-176.
89) Jackson, Islamic Law and the State, p. xxvi; Schacht, An Introduction to Islamic Law, p. 5; 
Johansen, “Staat, Recht und Religion im sunnitischen Islam”, p. 277; see also Aharon Layish, 
“The Transformation of the Shari’a from Jurists’ Law to Statutory Law in the Contemporary 
Muslim World”, Die Welt des Islams, Vol. 44, No. 1 (2004): 85-113.
90) Comprehensive discussion in chapter 5 “King’s Law as Complement and Competitor 
to Fiqh”, Vogel, Islamic Law and Legal System, pp. 169-221.
91) Vogel, Islamic Law and Legal System, pp. 173-174.
92) Krüger, Fetwa und Siyar, p. 117, emphasis in the original. Krüger does not distinguish 
clearly between fiqh and siyasa, apparently equating shari’a with fiqh. See also Konrad 
Dilger, “Rechtsfortbildung durch ‘Siyasa.’ Dargestellt am Beispiel des ‘Talaq’ in Iran”, in: 
Islamkundliche Abhandlungen Festschrift Kissling (München: 1974), p. 55 ff..

http://www.ingentaconnect.com/content/external-references?article=0043-2539(2004)44L.85[aid=6651540]
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of the shari’a.93 Priests had an obvious professional interest in obscuring the 
difference between these two spheres by trying to doctrinally limit the siyasa 
prerogatives of the state and thereby ensuring their continued influence and 
power as a professional guild.94 

The doctrine of siyasa shari’a, i.e. state law tempered and in pursuit of 
religious stipulations, nicely served the interests of both priests and rulers. 
It ensured social influence and lucrative employment to the priestly caste 
who in return provided the temporal ruler with a semblance of religious 
legitimisation based on a simple quid pro quo: virtually anybody in control 
of the state was deemed legitimate as long as he set aside influence and 
employment to priests to watch over the religious law: “the true caliphate 
is that form of government which safeguards the ordinances of the shari’a 
and aims to apply them in practice.”95 

Despite these somewhat cynical origins, the continuing normative ap-
peal of Islamic law stems from its provision of a “language of justice”, i.e. 
its historical aspiration as a counterweight to the autocratic and oppressive 
temporal regimes.96 Shari’a as the sacred law of Islam is thus made up of both 
textualist, jurist-made fiqh and the much more flexible, dogmatically unen-
cumbered siyasa made and enforced by the state. While often overlapping in 
scope of application, fiqh has been dominant in private law, while siyasa has 
been dominant in public law.97 Despite purporting to implement the divine 
will and using revelation as sources, both are ultimately man-made.

93) “Notice how siyasa shar’iyya is well designed, with its macrocosmic focus on the utility 
of the actual society, to meet the deficiencies of an exclusively textualist, atomistic fiqh. But 
note also that the role it assigns the ruler is hardly magnificent, resonant with the grandeur 
of caliphs of old. It invokes no grander legitimacy and law-making function than the secur-
ing of the public good.” Vogel, Islamic Law and Legal System, p. 174.
94) “[T]his common identification of fiqh and shari’a in itself represents a signal ideological 
success for the ‘ulema’.” Vogel, Islamic Law and Legal System, p. 172.
95) Hamilton A. R. Gibb, “Constitutional Organization”, in: Law in the Middle East, Vol. 
1. Origin and Development of Islamic Law, ed. by Majid Khadduri and Herbert J. Liebesny 
(Wasghington, D.C.: The Middle East Institute, 1955), p. 26.
96) Zubaida, Law and Power in the Islamic World, p. 4.
97) “Le fiqh c’est proprement le droit privé.” Chafik Chehata, Etudes de droit musulman 
(Paris: Presses Universitaires de France, 1971), p. 46.
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Modernity’s Discontents: Comparative Fundamentalisms

This brings us back to Zubaida’s apparent paradox of an “ideological 
symbiosis”98 between some Western commentators and Islamist agitators, 
who both maintain that civilisations are “totalities”, largely immune to social 
change let alone deliberate agency. The paradox disappears if one bears in 
mind that the intellectual confrontation runs not so much between differ-
ent cultures, but rather runs within a given society over the direction of 
its normative development. Islamism is not primarily concerned with the 
West but is a participant in “a war between Moslems in the Islamic world 
about the future control and social structure of the Islamic world … It is 
a war about who, among contending Islamic groups, will gain power and 
control the dar al-Islam, the values that will govern it and how it will be 
organized.”99 Similarly, the academic debate within the West concerns pri-
marily the future direction of intellectual inquiry in the spirit of empirical 
scepticism.100 There are simultaneous manifestations of a global phenom-
enon, namely the resurgence of aggressive religious political thinking across 
presumed religious divides.101 

The causes for this resurgence are manifold and often draw upon local 
specificities. What they have in common, however, is an unease with and 
rejection of the changes wrought by modernity, and in so far they are ulti-
mately manifestations of the same global phenomenon: the destruction of 
traditional certainties under the impact of an overpowering constant proc-
ess of innovation, turmoil and renewal as a result of modernisation.102 To 
describe the various forms of reaction against modernity with the common 
epithet “fundamentalism” is therefore neither coincidental nor arbitrary,103 
but reflects their common refusal of the anthropocentric world view of 

98) Zubaida, Law and Power in the Islamic World, p. 3.
99) W. Michael Reisman, Aftershocks: Reflections on the Implications of September 11, unpub-
lished manuscript, Sarah Lawrence College, (2002), p. 2.
100) Fred Halliday, Islam and the Myth of Confrontation: Religion and Politics in the Middle 
East (London: I.B. Tauris, 2003), p. 196.
101) Kepel, The Revenge of God: The Resurgence of Islam, Christianity, and Judaism in the Modern 
World.
102) Berman, All That is Solid Melts into Air.
103) al-Azm, Unbehagen in der Moderne – Aufklärung im Islam, p. 77.
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modernity that posits the “idol of reason” to displace God by claiming that 
“reason is the measure of all things, through which any knowledge can be 
achieved and will be achieved by man.”104 As late as 1870 the First Vatican 
Council still attempted to “reject and denounce in general and in particu-
lar the extremely serious fallacies and heresies and the deleterious ideas of 
innovators” which included a long list of most that is today represented as 
the essence of Judeo-Christian Western tradition: materialism, rationality, 
secularism, liberalism, Americanism, neutralism, modernism, democracy 
and freedom of belief, religious tolerance, the separation of church and state, 
civil marriage and non-confessional education.105 Our aim here is to draw 
attention to the comparable nature of fundamentalisms and their common 
root as a reaction against modernity, whether clad in Catholic, Protestant, 
Islamic, Jewish, or Hindu garb. And al-Azm thus concludes that 

today’s Islamism is no less an Islam in crisis, as the Papal fundamentalism … had been 
a Catholicism in crisis. Both are counter-reactions and adaptations to the threats and 
challenges produced by the sheer unbelievable dynamism and strength, the irresistible 
force and fascination of modernity.106

To deduce from the “illusions of particularism”,107 namely the frequency 
of socio-political turmoil and the tortuous reception of the institutions of 
modernity that the Muslim world as such cannot be studied with general 

104) Pope Pius IX, “The Syllabus of the Principal Errors of Our Times, Given At Rome, 8 
December 1864”, in: Documents in the Political History of the European Continent, ed. by G. 
A. Kertesz (Oxford: Oxford University Press, 1968): 223-241.
105) Quoted in al-Azm, Unbehagen in der Moderne – Aufklärung im Islam, p. 97. Pope Leo 
XIII in 1899 was quite categorical with regard to the potential accommodation of the church 
with modernity: “First of all: All efforts to adapt the teachings of the Church to the modern 
world, are fallacies. For – as clearly established by the Vatican Council – the Catholic faith is 
not a philosophical theory that could be developed by man, but rather a divine enactment 
which needs to be strenuously defended and declared infallible.” Quoted in al-Azm, Unbe-
hagen in der Moderne – Aufklärung im Islam, p. 105. See also Lester R. Kurtz, The Politics of 
Heresy (1986), p. 47; Richard T. Antoun and Mary Elaine Hegland (eds), Religious Resurgence: 
Contemporary Cases in Islam, Christianity, and Judaism (Syracuse: 1987); Pervez Hoodbhoy, 
Islam and Science: Religious Orthodoxy and the Battle for Rationality (London: 1991).
106) al-Azm, Unbehagen in der Moderne – Aufklärung im Islam, p. 137.
107) Halliday, Islam and the Myth of Confrontation, pp. 11-41.
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analytical tools reduces these societies to an alleged religious-legal essence.108 
This “essentialist” position maintains that understanding Muslim socie-
ties mandates the examination of ancient doctrinal manuals rather than 
observation of actual social practice. It is in recognition of the inevitable 
dynamism of any society over time and space that in the last three decades 
a greater recognition of the contingency of Islamic law developed, i.e. the 
legitimacy of dissent on identical problems and texts as a basic principle of 
fiqh as a consequence of the fallibility of human reason.109 

The view expressed by Snouck Hurgronje, and reiterated continuously 
thereafter – that there is such a thing as the Islamic law positing a fixed 
body of immutable rules which Muslim societies submit to irrespective of 
changing social reality – is counter-intuitive. It seems more commonsensi-
cal to expect some form of feedback between an inevitably changing social, 
political, economic and strategic external reality and the underlying norms 
of any given society – or to put it in Marxist terms: we would expect mate-
rial conditions to have some impact on the normative superstructure of a 
society.110 

It is on the issue of the alleged impermissibility of ijtihad 111 that the 
internal and external debates converge. The internal effort by secular or 

108) Sami Zubaida, “Is there a Muslim Society? Ernest Gellner’s Sociology of Islam”, Economy 
and Society, Vol. 24, No. 2 (1995): 151 – 188.
109) Johansen, “The Muslim Fiqh as a Sacred Law”, pp. 36-40.
110) “Die Gesamtheit dieser Produktionsverhältnisse bildet die ökonomische Struktur der 
Gesellschaft, die reale Basis, worauf sich ein juristischer und politischer Überbau erhebt, 
und welchen bestimmte gesellschaftlichen Bewußtseinsformen entsprechen.” Karl Marx, Zur 
Kritik der Politischen Ökonomie (Stuttgart: 1909), p. lv; discussed in Hans Werner Bracht, 
Ideologische Grundlagen der sowjetischen Völkerrechtslehre (Köln: Verlag Wissenschaft und 
Politik, 1964), pp. 19-22. “In short, the material base of society determines the shape of its 
culture, not the other way around.” Robert Wuthnow, “Infrastructure and Superstructure: 
Revisions in Marxist Sociology of Culture”, in: Theory of Culture, ed. by Richard Münch 
and Neil J. Smelser (Berkeley: University of California Press, 1992), p. 146; William M. 
Dugger and Howard J. Sherman, “Comparison of Marxism and Institutionalism”, Journal 
of Economic Issues, Vol. 28 (1994); Raymond Williams, “Base and Superstructure in Marxist 
Cultural Theory”, New Left Review, Vol. 82, No. 1 (1973).
111) “By the beginning of the fourth century of the hijra (about A.D. 900), however, the 
point had been reached when the scholars of all schools felt that all essential questions had 
been thoroughly discussed and finally settled, and a consensus gradually established itself 



 Afsah / Journal of the History of International Law 10 (2008) 259–307 291

reformist Muslims challenges religious orthodoxy and questions the cultural 
and historical distinctiveness of the legal system of fiqh by separating it from 
shari’a proper, thus demanding a novel, more “progressive” interpretation of 
the foundational texts.112 The doctrine long accepted in Western scholarship 
assumed that all independent individual legal reasoning had ended relatively 
early by about 900 AD and that thereafter Islamic law remained by and large 
immune to innovation. Irrespective of the incredulity of the proposition that 
more than one thousand very eventful years were to have elicited no legal 
response, the doctrine has been thoroughly refuted in recent years.113 The 

to the effect that from that time onward no one might be deemed to have the necessary 
qualifications for independent reasoning in law, and that all future activity would have to 
be confined to the explanation, application, and, at most, interpretation of the doctrine as it 
had been laid down once and for all.” Schacht, An Introduction to Islamic Law, pp. 70-71.
112) This is explicitly the approach chosen by self-avowed Islamic reformers such as an-
Nahim or secularists such as al-Ashmawi. Murphy sums up the latter approach quite well: 
“In essence, Ashmawi argues that the only authentically Islamic usul al-fiqh which can be 
accepted are the Qur’an, selected Hadith (those that are in conformity with the spirit of the 
Qur’an), unfettered ijtihad in relation to those material sources and, finally, the considera-
tion of the public good at any given time (maslaha, etc.). Given that Ashmawi rejects the 
idea that the Qur’an can be seen as containing specific legislative commands that are also 
eternally applicable, it is clear that his overall vision of the Islamic usul rejects the notion of 
the actual existence (within a true consideration of the Islamic message) of any such things 
as usul al-fiqh, or Islamic law.” Julian Murphy, “An Analysis of the Writings of Muhammad 
Sa’id al-’Ashmawi and their Significance within Contemporary Islamic Thought”, Disserta-
tion, Oxford University (Oxford, 2001), p. 128. The first sentence applies equally well to 
an-Nahim, whose project remains, however, both politically and intellectually unconvincing. 
His point of departure is the alleged distinction between “tolerant” Meccan verses versus 
the more assertive Medinan revelations. Abdullahi Ahmed an-Nahim, Toward an Islamic 
Reformation: Civil Liberties, Human Rights, and International Law (Syracuse, NY: Syracuse 
University Press, 1990), p. 147.
113) The main sources are Wael Hallaq, “Was the Gate of Ijtihad Closed?”, International Journal 
of Middle East Studies, Vol. 16 (1984): 3-41; Hallaq, “On the Origin of the Controversy about 
the Existence of Mujtahids and the Gate of Ijtihad.” References confirming his findings can 
be found inter alia in Jackson, Islamic Law and the State, pp. xxxi, 73-79; Baber Johansen, 
“Legal Literature and the Problem of Change: The Case of the Land Rent”, in: Contingency 
in a Sacred Law: Legal and Ethical Norms in the Muslim Fiqh, ed. by Baber Johansen, Studies 
in Islamic Law and Society (Leiden: Brill, 1999), pp. 446-447; Vogel, Islamic Law and Legal 
System, pp. xi-xii, chapters 1-4; Mallat, The Renewal of Islamic Law, pp. 34, n. 39; Lohlker, 
Islamisches Völkerrecht: Studien am Beispiel Granadas, p. v; Jackson, “Shari’ah, Democracy, 
and the Modern Nation-state”, pp. 90-93.
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doctrinal and evidentiary particulars of this debate are for present purposes 
less interesting than the acknowledgment that this “orientalist” doctrine 
found ready adherents within Muslim society, viewing

Islam [as] a total “civilisation”, not just a religion but a political and social system, and 
the divinely revealed law is at its core. This view is advanced both by some Western 
commentators, holding the “clash of civilizations” position, and Islamists, insistent on 
the totality and indivisibility of Islam. There is a kind of ideological symbiosis between 
the two. “Muslim society” in this perspective is not amenable to analysis in terms of 
economics, politics or sociology, but has religion as its essence which moves it and 
determines its processes. The sacred law is the major part of this essence. It is not just 
a law, but a “total discourse” determining family, morality, ritual and politics.114

The “orientalist” position of Bernard Lewis that understanding anything 
at all about what happened in the past and what is happening today in the 
Muslim world requires the appreciation of the universality and centrality of 
religion as a determining factor in Muslim peoples’ lives,115 can be rebuked as 
simplistic and reductionist.116 But as Zubaida points out, the same position 
is often taken by Muslim proponents as well, and academic and popular 
discourse has found it much harder to dispel similar essentialist assertions 
when made by Muslim (or other Third World proponents) under the guise 
of “cultural authenticity”.117 

114) Zubaida, Law and Power in the Islamic World, p. 3. Zubaida mentions Gellner, Muslim 
Society. as a foremost example of this approach because it “consider[s] Muslim society, un-
like any other in modern times, to be impervious to secularization. In this perspective, this 
essential quality explains the resurgence of Islamic politics in modern times … [as] a ‘return’ 
to an essence which had always been there.”
115) Bernard Lewis, “The Return of Islam”, in: Religion and Politics in the Middle East, ed. by 
Michael Curtis (Boulder, Col.: Westview Press, 1981), p. 11.
116) One just needs to point to oil and the issue of rentier economics to identify one very 
major factor in the modern history of the Muslim world where religion explains little, but 
where universal social scientific methods can explain a large part of the picture. On these 
aspects see Katouzian, The Political Economy of Modern Iran.
117) An-Nahim’s thesis claims to be a moderate exercise and as such must be differentiated 
from more radial Islamist ventures, but like them he claims that religion is the only frame 
of reference for Muslim societies, an-Nahim, Toward an Islamic Reformation, p. 3. 
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Culture and societies are capable of change; culture might change slower 
than economic or political structures, but change it does. Inevitable histori-
cal forces require adaptation despite the fiercest resistance. As Fukuyama 
notes

we see evidence of cultural change all around us. Catholicism, for example, has often 
been held to be hostile to both capitalism and democracy … yet there has been a 
“Protestantisation” of Catholic culture that makes differences between Protestant and 
Catholic societies much less pronounced than in times past.118

This is the societal application of the same “sameness effect” that Waltz de-
scribed for the forced adaptation of states to the demands of a competitive 
and anarchical international system.119 The same holds true mutatis mutandis 
for Muslim societies. The following observation by Eric Hobsbawm could 
equally be applied to virtually all Muslim countries: “in the 1980s, social-
ist Bulgaria and non-socialist Ecuador had more in common than either 
had with the Bulgaria or Ecuador of 1939.”120 The present manifestations 
of intolerance and parochialism in the Islamic world can thus be seen as 
the paroxysm of a society reeling from an overpowering modernity. Islamic 
movements owe much of their appeal to their ability to exploit the contradic-
tions of the modernisation process.121 Lack of experience, and the absence 
of a viable alternative socio-economic model, are likely to lead to popular 
dissatisfaction with the lacklustre performance of actual Islamist govern-
ance – positions that were powerful rallying points of opposition quickly 

118) Francis Fukuyama, Trust (London: Hamish Hamilton, 1995), p. 41.
119) Waltz, Theory of International Politics.
120) Eric Hobsbawm, Age of Extremes (London: Michael Joseph, 1994), p. 9.
121) This aspect is well explored by Johnson’s concept of “blowback” which basically refers 
to the “common idea … that peoples who refuse or fail to modernize defensively may nev-
ertheless be empowered to interfere with the spread of imperialist ambitions. [In contrast 
to] the lazy word ‘backlash’, which fails to capture the extent to which Western exploitation 
unwittingly provides the material conditions for its own opposition.” Steve Fuller, “Looking 
for Sociology After 11 September”, Sociological Research Online (n.d.); referring to Chalmers 
Johnson, Blowback: The Costs and Consequences of the American Empire (New York: Henry 
Holt & Company, 2000).
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loose their allure once their inability to respond to, let alone resolve the 
contradictions of modernity become apparent.122

Universality and Particularity of International Law

At the heart of political Islam lies the dissatisfaction with the inevitable 
contradictions of the modernisation process and the desire to reclaim au-
thenticity and identity. The psychological need to reassert control and agency 
over social change explains the popular appeal of calls for a re-introduction of 
Islamic law. In part this appeal can be traced back to the historic role of the 
religious law as a language of justice vis-à-vis autocratic regimes, reinforced 
by the latter’s association with ostensibly secular-socialist, but effectively 
dictatorial and cleptocratic Pan-Arab regimes. What is more difficult to 
understand is the popular fascination with the most atavistic aspects of 
Islamic law. Again there is a strange coalition between Western “essentialist” 
critics of Islam and indigenous Islamists, both of which concentrate on the 
same limited number of penal sanctions, economic and family rules as the 
embodiment of Islamic civilisation. The fundamentalist discourse empha-
sises these elements and their incompatibility with current international 
law precisely because they serve as markers of identity:

It is precisely because the codified shari’a in its mundane application to civil matters 
resembles other profane codes that those who seek the shari’a as an identity and differ-
ence marker vis-à-vis the West emphasize those elements in it which are distinct and 
often disapproved in liberal contexts: the penal provisions, the patriarchal norms, the 
ban on alcohol and the interdiction of dealing in interest. These aspects, at the same 
time, bring a semblance of public law to what otherwise would be a shari’a confined 
to its common historical limits to private law and civil transactions, which detracts 
from its centrality to a proposed Islamic state.123

The desire to enlarge the writ of the religious law into the public sphere 
leads to collision with international law on at least two distinct but related 

122) Nikki R. Keddie, “The Rights of Women in Contemporary Islam”, in: Human Rights 
and the World’s Religions, ed. by Leroy S. Rouner (Notre Dame, Ind.: University of Notre 
Dame Press, 1988), p. 93.
123) Zubaida, Law and Power in the Islamic World, pp. 178-179.
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points. There is an immediate clash with the normative content of interna-
tional law concerning human rights and good governance standards that 
run counter to the domestic agenda of political Islam especially with regard 
to corporal punishment, female equality, democracy and participation. But 
there is also a more indirect challenge stemming from the desire to expand 
the perceived inner-Islamic solidarity into a distinct Islamic law of nations 
regulating intercourse between the various Muslim nations and building 
upon historical precursors. 

The first challenge is really not all that different from the normative 
criticism made by other Third World states, centering as it does on the cri-
tique of insufficient participation in the development of and consent to the 
substantial rules of international law, coupled with the denunciation of the 
continued marginalisation of the Third World at the expense of the interests 
of a small number of powerful industrialised states. While not incorrect, it 
begs the question of relevancy in a world marked by power differentials that 
are not surprisingly reflected in the normative superstructure of international 
law. Without increasing its power, no amount of normative criticism is likely 
to improve a given state’s relative standing in the international system,124 
let alone lead to significant changes in the substantial and procedural rules 
of international law.125 

The second claim, the ability to define with reasonable precision a body 
of international norms of a distinctly Islamic nature must likewise be treated 
with caution. Recalling the fundamental distinction between fiqh and siyasa 
which jointly make up shari’a, we need to be hesitant to accept works that 
purport to present a unified vision of the Islamic law of nations with sole 
reference to a limited number of fiqh manuals.126 It is true that Islamic ju-
risprudence early on developed a distinct body of judicially binding rules 

124) Kruse, Islamische Völkerrechtslehre, p. 170.
125) This position comes close to the underlying assumptions of the New Haven School. Janet 
Koven Levit, “Bottom-up International Lawmaking: Reflections on the New Haven School 
of International Law”, Yale Journal of International Law, Vol. 32, No. 2 (2007): 393-420; 
William Michael Reisman, Siegfried Wiessner, and Andrew R. Willard, “The New Haven 
School: A Brief Introduction”, Yale Journal of International Law, Vol. 32, No. 2 (2007): 575-
582.
126) Hans Kruse, “Die Begründung der islamischen Völkerrechtslehre. Muhammad ash-
Shaibani: ‘Hugo Grotius der Moslimen’”, Saeculum, Vol. 5 (1954): 221-241; Majid Khadduri, 
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on international intercourse, siyar, defined in the canonical commentary 
by as-Saraskhiy as:

the behaviour of the Muslims in dealing with the Associators (non-Muslims) from 
among the belligerents as well as those of them who have made a pact (with Muslims) 
[and live as Resident Aliens or non-Muslim Subjects]; in dealing with Apostates who 
are the worst of the infidels, since they abjure after acknowledgment (of Islam); and in 
dealing with Rebels whose position is less (reprehensible) than that of the Associators, 
although they be ignorant in their contention on false ground.127

It is for our purposes not necessary to discuss the systematic structure and 
normative content of these rules.128 Despite the wealth of binding stipula-
tions of clearly international scope, siyar remains a pre-modern normative 
system that neither with regard to its systematic order nor its fundamental 
assumptions nor its functional task can be equated with modern interna-
tional law.129 We recall that pre-modern systems of regulating international 
relations were characterised by their unilateral nature and universal ambi-
tions. Both elements are clearly discernible in the system of siyar. 

Islam is a universal religion in the sense that it does not preclude conver-
sion on the basis of parochial distinction, and thus in principle aspires to 
convert the entire humanity. The universal aspiration doctrinally precludes 
permanently peaceful relations with the non-Muslim exterior; while con-
tractual relations are possible these are seen doctrinally as stop-gap measures 
on the way to global domination. Rechid likened this basic position to 
Soviet teachings on international law: both systems have as their defined 

The Islamic Law of Nations: Shaybani’s Siyar (Translation) (Baltimore: The Johns Hopkins 
Press, 1966).
127) As-Saraskhiy, Vol. X, 2, quoted and translated in Hamidullah, Muslim Conduct of State, p. 
12. Slightly differing German translations can be found in Kruse, Islamische Völkerrechtslehre, 
p. 32; Krüger, Fetwa und Siyar, p. 32.
128) Reference shall be made instead to the quite exhaustive treatment offered by Hamidullah, 
Muslim Conduct of State; Muhammad Hamidullah, “Theorie und Praxis des Völkerrechts 
im frühen Islam”, Kairos, Vol. 5 (1963): 100-114; Khadduri, War and Peace in the Law of 
Islam; Khadduri, “International Law in the Middle East”; Rechid, “L’Islam et le droit des 
gens”; Mahmassani, “The Principles of International Law in the Light of Islamic Doctrine”; 
Weeramantry, Islamic Jurisprudence: An International Perspective.
129) Concurring: Kruse, Islamische Völkerrechtslehre, p. 2.
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final goal the attainment of dominion over the entire globe. Until then the 
world is divided into two opposing parts, dar al-Islam / Communism and 
dar al-harb / Capitalism.130 In analogy, any rules developed for interaction 
between these two camps can be little more than an “international law of 
a transitory period.”131 

Such comparisons, however, “should not be pushed too far”,132 for just 
as the Socialist camp quickly reversed its initial dogmatic position to ac-
cept peaceful coexistence as a norm of international relations133 based on 
eminent necessity and the impracticability of the earlier doctrine, one can 
observe that in actual practice the Muslim world has throughout its history 
maintained peaceful contractual and trade relations with a large number of 
non-Muslim entities, including entering into alliances against other Muslim 
states. Likewise the doctrinal prohibition on relations between Muslim states 
(because of the normative stipulation of a common, indivisible community 
of believers, the ummah) was, of course, circumvented in practice. Given its 
subject matter, most of this practice would fall within the purview of the 
siyasa prerogatives of the rulers. It does not take a very imaginative jurist 

130) Rechid, “L’Islam et le droit des gens”, p. 415; see also Krüger, Fetwa und Siyar, pp. 24-25,.
on the relationship between dar al-Islam and dar al-harb, 116-124; Kruse, Islamische Völker-
rechtslehre, pp. 8-11. Monnerot has elaborated on the similarity of this intellectual heritage in 
his eponymously named chapter “Communisme: ‘L’Islam’ du XXe siècle”, Jules Monnerot, 
Sociologie du Communisme (Paris: 1949), pp. 1-25, especially 20-22.
131) Korowin, “Mezhdunarodnoe Pravo Perekkhodnogo [The International Law of the 
Period of Transition]”, (1923); discussed in Kazimierz Grzybowski, Soviet Public Interna-
tional Law: Doctrines and Diplomatic Practice (Leiden: A.W. Sijthoff, 1970), pp. 4-5; who 
states that “These compromises were concluded to last until the moment when the socialist 
system would be able to establish its exclusive rule on the world scale.” See also Theodor 
Schweisfurth, Sozialistisches Völkerrecht?, Beiträge zum ausländischen öffentlichen Recht 
und Völkerrecht, Band 73 (Heidelberg: Springer, 1979), pp. 181-220; Bracht, Ideologische 
Grundlagen der sowjetischen Völkerrechtslehre, pp. 20-61; G. I. Tunkin, “Coexistence and 
International Law”, Recueil des Cours, Vol. 95 (1958): 59; Hans Kelsen, The Communist Theory 
of Law (London: Stevens & Sons, 1955).
132) Bernard Lewis, “Politics and War”, in: The Legacy of Islam, ed. by Joseph Schacht and 
Bosworth (Oxford: Oxford University Press, 1974), p. 199.
133) Tunkin, “Coexistence and International Law”; Bracht, Ideologische Grundlagen der 
Sowjetischen Völkerrechtslehre, pp. 62-91; Grzybowski, Soviet Public International Law, pp. 
29-30.
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to find justifications for the conclusion of such contractual relations with 
infidels if all that needs to be shown for their doctrinal legitimacy (within the 
corpus of siyasa) is the furtherance of the Muslim public good (maslaha). 

These developments of state practice effected under the looser doctrinal 
rules of siyasa were as a rule ignored by the authors of fiqh. The content of 
the fiqh manuals can thus give an unduly exaggerated degree of the doctrinal 
hostility of Islam. More important still, is to recall that we deal here with a 
pre-modern normative body developed in the framework of a universal state 
whose global ambitions were matched by its contemporary peers:

The universal nomocracy of Islam, like the Respublica Christiana in the West, assumed 
that mankind constituted one supra-national community, bound by one law and gov-
erned by one ruler. For it was held, as stated in a Qur’anic injunction, that “If there 
were two gods, the universe would be ruined.” The nature of such a state is entirely 
exclusive; it does not recognize, by definition, the co-existence of a second universal 
state. While Islam tolerated Christianity and Judaism as religions, Islamdom and 
Christendom, as two universal states, could not peacefully coexist.134

Seen from the vantage point of religious parochialism and local particularism 
against which both Islam and Christianity protested, their universal appeal 
and the “unity of mankind” they each stress can be welcomed as distinct 
advances. But this religious appeal is the summons to conversion (da’wa), 
not peaceful coexistence. The best classical doctrine has to offer those who 
resist the call to conversion is the status of protected aliens, dhimmi or 
musta’min. Muslim authors who stress the peaceful nature of Islam rely on 
those injunctions that stress the equality of mankind and the abolition of 
tribal, ethnic, and social distinctions.135 Referring to various Prophetic hadith 
and Quranic verses, Weeramantry all but implies that Islam anticipated the 
formation of the UN: 

“The whole universe is the family of Allah …”. Humans are as “alike as the teeth of 
a comb” and Islam thinks not in terms of any tribe or nation but of the community 
of mankind. Allied to this idea is that of the total sovereignty of God over all nations. 

134) Khadduri, War and Peace in the Law of Islam, p. 17.
135) An instructive example is Mahmassani, “The Principles of International Law in the Light 
of Islamic Doctrine”, p. 241 ff., who refers to “Islamic Law [as] essentially a Law of Peace.”
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The rulers of nations are at best His viceregents and cannot hence insulate or compart-
mentalise their nations as though they are totally sovereign entities free to act contrary 
to or independently of the interests of mankind as a whole.136

Hamidullah had restated the same position, likewise stressing unity, equality, 
non-discrimination as guiding principles. He equally conveniently ignored 
the exclusionist ambition of the universal state:

Islam believed, on the other hand, in the universality of the Divine call with which 
Muhammad was commissioned. It was this conviction which led the Muslims to 
aspire to a world order, but we must distinguish between the domination of a nation 
based on race or language and between the nation aspiring to establish on earth the 
kingdom of God, where His word alone (the Qur’an, in this case), and not human 
ambition, should reign supreme. … They wanted to conquer the world, not to plunder 
it, but peacefully to subjugate it to the religion of “Submission to the Will of God” 
– in contradistinction to racial religions admitting members only on basis of birth 
rights – religion of which they were not the monopolizers but which was open to all 
the nations to embrace and become equals. In a word, the Muslim aim was to spread 
Islamic civilization and to realize a universal Polity based on the equality of the Faith-
ful and a system which provided the basic necessities of all the needy in the country, 
irrespective of religion, property or any other difference.137

Likewise, considerable unfamiliarity with the predatory character of the Islamic 
conquest is betrayed by Mahmassani’s unsubstantiated claim that: “Wherever 
they penetrated, Muslims were, in general, regarded as equal humble teachers 
and preachers of Islam, not as lofty and predatory colonizers.”138 

What these lengthy quotations are meant to illustrate is not so much the 
inherent aggressive tendencies of Islam that many Western commentators 
ascribe to Islam, particularly in light of its doctrine on jihad, i.e. the duty 
to expand the reach of Islam by word and by deed. Both its universalist 
ambition and its doctrine of holy war are quite similar to the religious 

136) Weeramantry, Islamic Jurisprudence: An International Perspective, p. 133.
137) Hamidullah, Muslim Conduct of State, pp. 79-80.
138) Mahmassani, “The Principles of International Law in the Light of Islamic Doctrine”, p. 
210. A much more accurate view, rightly stressing the martial virtues of the new religion, is 
contained in John Keegan, A History of Warfare (New York: Vintage Books, 1994).
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and political thinking of other historical universal states.139 It is in no way 
remarkable that Islamic law therefore countenanced at some point in its 
historical development a doctrine of global expansion, by both violent and 
non-violent means, and considered itself the centre of the universe for which 
it could and would unilaterally stipulate norms of interaction. As Kruse 
convincingly argues, that was very much the standard for all pre-modern 
civilisations, Roman, Christian or other, defining for instance the rules gov-
erning the interaction between Christians and heathens.140 The rules of siyar 
were imposed on the individual Moslem and the state purely as unilateral 
“inner duties vis-à-vis the non-Muslim exterior.”141 Here siyar probably went 
much further than comparable legal systems by giving unambiguous legal 
personality and judiciable rights to protected non-Muslims.142 

Irrespective of its interest to legal historians and students of Islamic law, it 
seems proper to ask what relevance, if any, a legal system based on “perma-
nent hostility between human communities, mutual negation of the right to 
existence and complete absence of interrelationships (Beziehungslosigkeit)”143 
can have as a basis for modern international relations as often claimed by 
Muslim activists and apologists alike – including such distinguished jurists 
as the President of the International Court of Justice, Judge Weeramantry. 
The best that can be achieved within the framework of siyar proper is an “epi-
sodic, transient international law of the transitory period” in approximate 
analogy to ill-fated early Soviet conceptions. Claims to cultural authenticity 
notwithstanding, it appears difficult to conceive what exactly siyar could 
constructively contribute to modern international relations. Here Krüger 
correctly insists that 

139) James Turner Johnson, The Holy War Idea in Western and Islamic Traditions (New York: 
Penn State University Press, 2001).
140) Kruse, Islamische Völkerrechtslehre, pp. 35-43.
141) Kruse, Islamische Völkerrechtslehre, p. 4. He is adamant that such unilateral rules can-
not constitute international law proper: “Noch einmal: Völkerrecht ist das nicht!“ Kruse, 
Islamische Völkerrechtslehre, pp. 34, n. 141.
142) Krüger, Fetwa und Siyar, p. 95 ff.
143) Kruse, Islamische Völkerrechtslehre, p. 156.
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It remains to be noted that the legal basis for all questions of international law is always 
the municipal Islamic law. Even when problems of international law are being dealt 
with, so are their sources not simply international legal acts, international custom 
and generally recognised legal principles, but norms of municipal Islamic law. We 
can thus conclude: “siyar” refers to that part of Islamic law which deals with issues of 
an international character. The “siyar” can thus be compared to contemporary private 
international laws [sic], through which external subject matters are regulated. One 
can therefore speak of an “external law” (Außenrecht) of the “dar al-Islam”, through 
which its relations and those of individual Muslims to legal subjects outside of this 
territory are regulated.144

Here we need to recall that these rules were developed at the time of a highly 
successful Islamic expansion, both religiously, culturally, and politically.145 
And while unilateral external rules as such were nothing exceptional among 
pre-modern legal systems, their factual relevance obviously increases dramati-
cally if the state that propagates them has the wherewithal to impose and 
enforce them. A persistent challenge for Muslim societies has been to come 
to grips with the reality of an inferior position in the international hierarchy 
of power. One of the current attractions of the rhetoric of an “Islamic law 
of nations” lies in reminding Muslim societies of this irretrievably lost time 
when they could unilaterally impose rules, rather than be passive objects of 
history as the recipients of an international law made by others.146 

Mahmassani portrays the Muslim expansion as exclusively positive and 
beneficial by extrapolating the modern concept of democracy back into the 
Prophetic enterprise, an approach that has since become quite common 
among Muslim apologetics, again stressing the unity of the state and the 
uniform basis of its law:

144) Krüger, Fetwa und Siyar, p. 34. Referring to the same position being expressed by Kruse, 
“Die Begründung der islamischen Völkerrechtslehre”, p. 34; Khadduri, War and Peace in 
the Law of Islam, p. 46 ff; Mahmassani, “The Principles of International Law in the Light 
of Islamic Doctrine”, pp. 235, 320; Matine-Daftari, “Die völkerrechtliche Anschauung des 
ehemaligen islamischen Weltreiches und ihre Wirkung auf den Iran und andere Nachfolger-
staaten”, Österreichiche Zeitschrift für öffentliches Recht, Vol. 12 (1962), p. 117. 
145) Kruse, “Die Begründung der islamischen Völkerrechtslehre”; Joseph Schacht, The Origins 
of Muhammadan Jurisprudence (Oxford: Oxford University Press, 1950).
146) Al-Azm, “Time Out of Joint.”
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Islam wrought a complete social revolution in the life of the Arabs and of all other 
peoples who embraced the new religion. It transformed the quasi-states of the Arab 
tribes and their harsh heathen customs into a real unified state based on the overriding 
concept of the religious bond and on the principles of democracy and justice.147

The international rules developed during that period were strongly influ-
enced by the successful outcome of the early expansionary wars,148 and no 
rules governing relations between different Muslim states were countenanced 
due to the normative ideal of Muslim unity under one caliph. As Krüger 
shows, as late as the 18th century relations between the Ottoman and Per-
sian empires were nominally governed by the siyar rules on rebellion and 
apostasy,149 a legal fiction that did not acknowledge the reality of mutually 
beneficial and persistent relations between equals.

As in many other fields, the normative ideal of fiqh bore only very tenu-
ous relation with reality; the early disintegration of the Muslim empire, 
although doctrinally unacknowledged, led to a number of contemporary 
Muslim states. Obviously they maintained relations with each other, both 
friendly and hostile, governed by rules developed under the siyasa preroga-
tives of their respective rulers. As often the case with fiqh, however, these rules 
remain almost entirely unacknowledged and centuries of legal discourse on 
international relations continued to pretend that the Muslim empire con-
tinued to exist, continued to be governed by one effective caliph, continued 
to be united, strong and expansive150 – all this despite the very real evidence 
of internal strife, arrested development, and increasing weakness vis-à-vis 
the outside world. There is a certain element of schizophrenia or at least 
cognitive dissonance even in current compilations of “Islamic international 
law” that focus exclusively on abstract siyar in total disregard to centuries of 
countervailing historical legal practice under the unacknowledged banner 
of the ruler’s siyasa powers.

147) Mahmassani, “The Principles of International Law in the Light of Islamic Doctrine”, p. 
209.
148) Krüger, Fetwa und Siyar, p. 34; G. Bergsträsser and Joseph Schacht, Grundzüge des 
Islamischen Rechts (Berlin: 1935), p. 122.
149) Krüger, Fetwa und Siyar, pp. 35, n. 68 and the literature quoted there..
150) Juynboll, Handleidning tot de kennis van de Mohammedaansche wet, p. 334.
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Kruse, building on Baron Taube’s conception of cultural or regional “types 
of international law” (Völkerrechtstypen),151 correctly asserted that “Islamic 
jurisprudence starts from religious principles and posits ‘ideal demands’ 
which have had almost never any correspondence to the state placed in 
reality.”152 And because this doctrinal Islamic international law presumes 
a non-existing political unity, Kruse cannot agree with von Taube that the 
plurality of Muslim states developed among themselves such a particularistic 
body of international law. Because of the doctrinal refusal to take reality into 
account,153 he does not think that von Taube’s assertion that one can speak 
of an Islamic international law, in analogy to the particularistic “Christian-
occidental international law” that developed between the Christian states 
for their own use. 

But because such relations evidently did exist in actual state practice, 
Kruse suggests the term “Muslim international law” as a designation because 
“we are dealing here with a law of relations (Verkehrsrecht) developed by 
Muslims grouped in states and not with deductions from the principles of 
Islam.”154 Even if he seems unaware of the distinction between siyasa and 
fiqh, his position is correct with regard to the latter, for de facto practice 
of “Muslim international law” cannot be ascertained by studying manu-
als of fiqh, because it “remained alien to the Muslim scholar [faqih] and 
constitutes a hitherto unresearched part of the Islamic legal reality which 
can be only established from the historical records.”155 Kruse’s four-fold 
distinction is helpful to remind us of the relatively limited role of doctrinal 
siyar compared to actual state practice.156 Lohlker self-consciously tries to 

151) Baron von Taube, “Développement historique du droit international dans l’Europe 
orientale”, Recueil des Cours, Vol. 49, No. I (1926), pp. 349, 380.
152) Kruse, Islamische Völkerrechtslehre, p. 4; referring to H. H. Schaeder, Die Religion in 
Geschichte und Gegenwart (Tübingen: 1929), p. 406 ff..
153) E. Pritsch, “Die islamische Staatsidee. Ein geschichtlicher Überblick”, Zeitschrift für 
vergleichende Rechtswissenschaft, Vol. 53 (1939), pp. 33 ff, especially 34 f, 51.
154) Kruse, Islamische Völkerrechtslehre, p. 5.
155) Kruse, Islamische Völkerrechtslehre, p. 4.
156) Kruse, Islamische Völkerrechtslehre, p. 9. He distinguishes between (a) Muslim international 
law (Muslimisches Völkerrecht); (b) siyar (Verfahrensweisen); (c) contractual international law 
(Vertragsvölkerrecht) as the doctrinally permitted limited Kompromissrecht balancing the de-
mands of dogma and praxis; and (d) “particularistic customary international law” (partikuläres 
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fill this lacuna by focussing, quite unencumbered by the usual fixation on 
the rules of fiqh, on the contractual practice between Muslim Granada and 
its Christian neighbours.157 

What these studies are showing is yet another reiteration of the familiar 
dualism of a “historical yes” in the face of a most stringent “dogmatic no”.158 
They go some way in responding to the need Montgomery Watts identified 
when he wrote that “[n]o work on Islamic political theory has adequately 
dealt with the problem … of the relationship of political theory to the 
historical realities”.159 

Evaluation

The 20th century has been a period of great socio-political turmoil for all 
Muslim societies, and appropriate responses to its challenges have yet to be 
found. But in trying to evaluate the various efforts Muslims have made and 
continue to make to find adequate responses to change and modernisation, 
we need to be wary of claims purporting to represent supposedly immutable 
stipulations of the Islamic law, whether they are presented by Western com-
mentators, Islamist activists, Muslim apologists, or Islamic reformers. As 
we have seen the supposedly clear and monolithic shari’a is made up of fiqh 
which is itself sub-divided into a number of equally orthodox schools, and 
siyasa made up of countless instances of state practice with varying degrees 
of religious conformity. Thus while the most egregious demands for the 
institution of this or that atavistic penal sanction usually can be, and often 
are met by countervailing milder interpretations, we must not forget that 
deciding between these propositions is ultimately a political process between 

Völkergewohnheitsrecht) regulating the intercourse with non-Muslim partners whose norms 
do not remain untouched by their respective doctrinal teachings but are basically governed 
by the requirements of practice. 
157) Lohlker, Islamisches Völkerrecht: Studien am Beispiel Granadas.
158) See chapters 5 and 6 “Social Reality and the Response of Theory” and “Crises of Mo-
dernity: Toward a New Theory of Law?” in: Wael Hallaq, A History of Islamic Legal Theories: 
An Introduction to Sunni Usul al-fiqh (Cambridge: Cambridge University Press, 1997), pp. 
162-254.
159) W. Montgomery Watt, Islamic Political Thought (Edinburgh: Edinburgh University Press, 
1977), p. 104.
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competing ideas among Muslims.160 This holds equally true with regard to 
the contested universality of international law. Maximalist claims for Islamic 
“authenticity” need to be placed in their proper political context of compet-
ing interests.161 Regarding the acceptance of the state, and by implication 
the current system of international law, Jackson points out that 

the idea of the nation-state has emerged as a veritable Grundnorm in modern Muslim 
political and religious discourse. No longer is the question seriously raised whether 
Islam can legitimately countenance such concepts as territorial boundaries, state sov-
ereignty or even citizenship. Islamists are now generally content with thinking about 
and pursuing the means, mechanisms and substantive modifications by means of which 
the nation-state can be made Islamic.162 

But apart from convincing/forcing their populations to go along with these 
processes of legal transformation, and apart from the technical difficulties 
involved in changing existing administrative and legislative systems, these 
efforts have run into a major theoretical/normative problem: modern states 
are founded on the assumption that the state is the sole repository of legal 
authority. Generally, the claim that the true sovereign in an Islamic state 
is God has been taken to mean the mandatory implementation of Islamic 
law, including the claim that with respect to international commitments, 
Muslim states should be bound by something akin to an “Islamic jus cogens”, 
i.e. that the divine rules, being peremptory and non-negotiable, will always 
take precedence over a contradicting norm of international law.163 

The problem lies, of course, in deciding who is authorised to define what 
Islamic law actually demands in a given situation. Those states that have 
pursued Islamisation programmes have been extremely reluctant to relin-
quish the power of the state to define the law of the land. This, however, 

160) Johansen, “Staat, Recht und Religion im sunnitischen Islam”, p. 265.
161) See for instance the infamous Islamisation campaign of General Zia ul-Haq in Pakistan 
discussed in Mayer, Islam and Human Rights: Tradition and Politics, p. 41; likewise Zubaida, 
Law and Power in the Islamic World, pp. 153-159, 165-173, 182-219.
162) Jackson, Islamic Law and the State, p. xiii.
163) The “normal” concept of ius cogens has been established in the Barcelona Traction, Light 
and Power Co. Ltd. Case in ICJ Reports, 1970, p. 32, para. 34, and found reflection in Articles 
53, 64, and 66 of the 1969 Vienna Convention on the Law of Treaties.
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contradicts the tradition of classical Islamic law where authority to define law 
was acquired informally, by way of pious and scholarly reputation rather than 
official designation.164 This inherent conflict between traditional repositories 
of authority and the modern concept of authority based on the sovereignty 
of the (Islamic) state applies in principle to all “Islamic republics”. The rev-
erence felt by most Muslims towards the idea of shari’a stems partly from 
a desire for authenticity and cultural “ownership”, but more importantly 
it derives from its historical role as a brake on autocracy and governmental 
abuse: “The political resonance of the shari’a, historically and at the present, 
is associated with its function as a language of justice.”165 The combination 
of the unprecedented power resources of the modern state with the virtually 
unlimited166 and unchallengeable prerogative of divine mandate, however, 
creates the tangible danger of tyranny which “relates to the extremely broad 
scope of Islamic law and the resulting propensity it bears for lending itself 
to swollen and unassailable claims to legal authority.”167

The claim that Muslim societies are so different from all other human 
communities that they respond solely to the dictates of an immutable ancient 
moral code assumes that the universal struggle over economic and politi-
cal interests is somehow suspended among the adherents of Islam. Such a 
hypothesis, however, is not only counter-intuitive on its logical merits but 
runs against historical and contemporary empirical evidence. In evaluating 
claims for Muslim exceptionalism in international law it is therefore sub-
mitted that rather than examining competing interpretations of religious 
dogma, one might be better advised to note which societal groups stand to 
benefit from ostentatious Islamisation drives. Recognising the importance 

164) “Ni le calife, ni le sultan, ni leurs vizirs, ni personne d’autre ne pouvait conférer cette … 
[autorité], ou obliger le professeur de droit à la conférer.” George Makdisi, “La corporation 
à l’époche classique de l’Islam”, in: The Islamic World: From Classical to Modern Times. Essays 
in Honor of Bernard Lewis, ed. by E. Bosworth (Princeton: The Darwin Press, 1989), p. 206; 
Layish, “The Transformation of the Sharī’a from Jurists’ Law to Statutory Law.”
165) Zubaida, Law and Power in the Islamic World, p. 4.
166) See the abuse of the principle of public good (maslaha) by Khomeini, discussed Zubaida, 
Law and Power in the Islamic World, pp. 210-213; Mallat, The Renewal of Islamic Law, pp. 
89-106.
167) Jackson, Islamic Law and the State, pp. xxiii-xiv.
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of domestic politics,168 i.e. the struggle over competing interests, one is 
quite likely to learn that the very same socio-economic mechanisms that 
produce authoritarian outcomes in non-Muslim settings likewise operate 
in an Islamic context. Perhaps the Islamic world is not, after all, so different 
from other parts of the world.

168) Jackson, “The Primacy of Domestic Politics”; Kehr, Der Primat der Innenpolitik.


