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Redaksjonen tenker høyt

Tidsskrift for Konkurransepolitikk tar pulsen på det 
konkurransepolitiske miljøet i Norge og resten av 
Europa. I denne utganven fortsetter vi blant annet 

å sette søkelyset på samspillet mellom offentlig og pri-
vat håndheving, en problemstilling vi tror blir enda mer 
aktuell i årene som kommer. Policyinitiativene fra Brussel 
kommer hyppig for tiden, og vi er fornøyde med å ha med 
bidrag om både digitale kjemper og de nye vertikale grup-
peunntakene.    

”Tidsskrift for Konkurransepolitikk tar pulsen 
på det konkurransepolitiske miljøet i Norge 
og resten av Europa”

Norsk konkurransepolitikk påvirkes både av policyutv-
kling i Brussel og av domstolene i Luxemburg. Denne 
våren har Europakommisjonen for eksempel varslet at 
hele forordning 1/2003 skal evalueres. Det betyr i praksis 
at konkurranselovgivningen i Europa kan se annerledes ut 
om noen få år. Eventuelle endringer vil fort være relevan-
te også i Norge, blant annet gjennom EØS-avtalen. Med 
den rykende ferske Digital Markets Act (DMA) og styrket 
ex-ante regulering i minne blir det spennende å se hvilken 
retning konkurranselovgivningen tar i årene som kommer.

Noen ganger kan det virke langt fra Bergen (eller Oslo) til 
Brussel. Heldigvis har vi et internasjonalt forskningsmiljø 
gjennom Beccle i Bergen som bidrar til å sette Norge på 
det konkurransepolitiske kartet i Europa. I dissse dager er 
det endelig klart for en fysisk utgave av den årlige Be-
ccle-konferansen, hvor ledende forskere innenfor jus og 
økonomi samles for å løfte blikket. Konferansen fortjener 
et bredt publikum og vi håper å se så mange som mulig for 
gode konkurransepolitiske diskusjoner i vårvakre Bergen.   

   

Elisabeth 
Haugsdal

Hans-Petter
Hanson

Preben 
Thorbjørnsen
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ARTIKKEL

The Big Tech War

Av Christian Bergqvist

 
 Big Tech and antitrust enforcement - next stop is the courts, but it should be Netflix.

The conflict between Big Tech and 
anti-trust enforcers looks more and 
more like a war fought over the con-

trol of the digital economy. Regardless of 
the latter, its lineage goes back to 1890 and 
reopens issues otherwise closed in the 80s. 
Unwrapping it even uncovers a real war, a 
political massacre, two former and a current 
American president, a diligent law student, 
and the media industry as an active but 
tacit party. In short, all elements to a Netflix 
mini-series but a happy ending.

Google, Amazon, Facebook and Apple are 
not only successful IT giants, but purpor-
tedly also digital gangsters with dubious 
standards on privacy and responsible for 
leaving a trail of destruction through the 
economy. Where the acronym GAFA once 
represented the first letter in their names, 
it now stands for Gang of Four. A reference 
to the four communist leaders allegedly re-
sponsible for the madness and destruction 
of the Chinese society during the Cultural 
Revolution 1966-1976. While the US Senate 
has opened a hearing process, the Euro-
pean Union has taken a firmer stance. Not 
only opening investigations into Amazon 
and Apple but also showering Google with 
fines in the billions and plans of adop-
ting sector-specific rules. All for a mix of 
self-preference attempted monopolization 
and unfair terms infringing EU’s anti-trust 
provisions and generally accepted business 
standards.  

The cases against GAFA rest on 
legislation from 1890

Rules directed at unfair competition have 
been with us since antiquity. However, it 
was not until the US Sherman Act was 
enacted in 1890 that we got a modern regu-
lation prohibiting anti-competitive agree-
ments and unjust monopolization attempts. 
Originally only in US, but as part of the 
reconstruction of Europe post-WWII, this 
was exported. Initially, to Germany and la-
ter the European Union incorporated their 
own versions of the Sherman Act. 

”Google, Amazon, Facebook and Apple 
are not only successful IT giants, but 
purportedly also digital gangsters”

Unfortunately, neither were particularly 
clear in terms of operative tests and what to 
consider as an impediment to free competi-
tion. In the US this created an enforcement 
emphasizing anti-bigness, fairness, and 
the protection of small local enterprises. 
This is true even against better and chea-
per rivals and thus somewhat detrimental 
to the interests of end-users. Principles, 
also embedded in the European version of 
the Sherman Act criticized massively. By 
academics for the absence of coherency in 
the enforcement, and from politicians, as it 
seemed illogical (and ‘un-American’) to pu-
nish successful companies and protect the 
incompetent at the expense of consumers.
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The Reagan years provided for a 
reframing of anti-trust

In particular, economists from the Uni-
versity of Chicago voiced their scientism, 
suggesting consumer welfare as the relevant 
standard and reserving intervention to si-
tuations where a reduction of this would be 
plausible. According to the Chicago school, 
would this provide for more predictable 
and targeted decisions for the benefit of 
companies and enforcers. And as a side 
effect, reduce the risk of politically moti-
vated intervention, as impact on consumer 
welfare in principle could be calculated, 
and thus, made subject to judicial review. A 
recommendation galvanized when Robert 
Bork, a law professor at Yale, in 1978 pu-
blished his book the Antitrust Paradox. If 
not the most significant anti-trust book; the 
most cited. At least in the US. Besides echo-
ing the Chicago critics, Bork also advanced 
that the US congress Congress had aspired 
to promote the consumer welfare in 1890, 
making it a flaw that incorporation subse-
quently had failed. 

While some got Nobel prices, 
others became judges

While the Chicago economists harvested 
Nobel Prizes for their innovative thinking, 
Bork became a federal judge in 1982 and 
a nominee for the U.S. Supreme Court in 
1987. Unfortunately for Bork, Congress 
blocked the latter. Not so much because of 
his view on anti-trust, but rather because 
of his role in Watergate. As acting Attorney 
General, Bork had in 1973 fired the special 
prosecutor trying to unravel the scandal. 
An act often referred to as the Saturday 
Night Massacre in US political history 
and probably rightly seen as an attempt to 
obscure Nixons crimes. Incidentally, one of 
Bork’s henchmen was a senator named Joe 
Biden, using the hearings to create a plat-
form promoting his attempt to win a seat in 
the 1988 presidential election. 
Although Bork did not make it to the 
Supreme Court, his ideas did

Although Bork did not make it to 
the Supreme Court, his ideas did

Although Bork did not make it to Supre-
me Court, nor Joe Biden to the White 
House (in the first attempt), the former’s 
recommendation did. From 1979 the US 
Supreme Court started referring to consu-
mer welfare securing momentum to its pro-
pagation.  Initially in the US, but gradually 
also in Europe, replacing other and more 
elusive concepts, as the 80s came to a close. 
Further, as impact on consumer welfare in 
principle could be calculated, typically in 
the form of price impact assessments, this 
became a de facto requirement for interven-
tion. Void of such Courts, in particular in 
the US, increasingly became unsuscep-tible 
to claims of anti-trust violations. Had it not 
been for the emergence of the Internet and 
what would become Big Tech, this would 
probably have remained unchallenged per-
petually.

”While the Chicago economists harve-
sted Nobel Prizes for their innovative 
thinking , Robert Bork became a federal 
judge.”

The Internet created new business 
models

A series of battles in the IT industry aro
und the dominant Internet browser, and 
underlying search engine, were fought in 
the 90s and 00s. Initially, Microsoft’s In-
ternet Explorer won, only to be distanced 
by Google and Google Chrome. Anti-trust 
was applied, mostly against Microsoft, with 
mixed results, indicating lacunas. In par-
ticular, it proved challenging to evaluate 
possible price impacts when the price was 
zero as often is the case in the tech industry. 
Consistent with the teachings of Bork and 
the Chicago School this resulted in self-re-
straint with the enforcers, creating a pos-
sible environment of under-enforcement. 
Both in general and within the IT sector, 
which presumably would have remained 
dormant in the public had it not been for 
the way Google triumphed. In contrast to 
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other browsers and search engines, Google 
recouped its zero price through targeted ads 
blended with self-favoring, where users are 
directed to other Google offerings. A model 
also utilized by Facebook, but depriving 
traditional channels, such as newspapers 
and media’, advertisement revenue, and thus 
deployed at their expense.

Google has been under indictment 
since 2009

Although Google and Facebook have been 
in bad standing with traditional media since 
the 00s, the latter’s call for intervention 
initially yielded limited success. As early as 
2009, the first charges of anti-competitive 
behavior were lodged against Google. Speci-
fically, that it had engaged in self-preference 
when pushing its own services in response 
to search inquiries and aspired to mono-
polize the online ads market. Grievances 
coupled with scrapping (stealing) content 
from content providers i.e. news sites and 
blending these into the search results. 
Following an investigation, the FTC closed 
its case in 2013 as it remained skeptical 
about the merits of any consumer (welfare) 
loss. The European Union also attempted 
three times unsuccessfully, to close its case 
by accepting (minor) commitments from 
Google. However, the appointment of a new 
anti-trust marshal in 2014, in the form of 
Margrethe Vestager, reinvigorated the case. 
A development leading to fines being levied 
on Google in 2017, 2018, and 2019 and 
preliminary investigations into Amazon and 
Apple opened in 2019 and 2020. 

”The appointment of a new antitrust 
marshal in 2014 in the form of Margret-
he Vestager, reinvigorated the Goog-
le-case.”

A change in attitude quickly migrated back 
across the Atlantic, where US state govern-
ments opened investigations into Google 
in 2019 and the USDOJ in 2020. Further, 
the company behind Fortnite filed private 
antitrust claims against Google and Apple 
in 2020, alleging victimization by an unla-

wful monopolization. In the case of Apple, 
accompanied by a YouTube video, por-
traying Apple as a greedy monopolist and 
referring back to Apple’s own fight in 1984 
against IBM’s dominance of the emerging 
IT sector.

A law student´s writing in Amazon 
sparked the debate

Parallel to the investigations into Google, 
and later other GAFA members, an Ame-
rican law student, incidentally also at Yale, 
had written a response to Bork. In the 
article Amazon’s Antitrust Paradox from 
2017, Lina Khan tabled how Amazon’ low 
prices did not benefit the consumers’ long-
term interest. It was, therefore, problematic 
if the consumer welfare standard precluded 
the opening of anti-trust investigations into 
Amazon. A view that resonated well with 
the media sector, frustrated about Google 
and Facebook, and with publishers and 
retailers terrified by Amazon. Some critics, 
primarily from the progressive left, even 
wanted to replace or supplement the consu-
mer welfare standard with fairness and ot-
her (political) considerations. A movement 
referred to as Hipster Anti-Trust by its 
critics. Although unlikely that the US, nor 
the European Union will accommodate this 
in full, the issue has gained attention and 
support. E.g., did the Democrat’s primary 
electoral process touch upon the matter, 
and all candidates, but Joe Biden, indicated 
an interest in reforms. However, after taking 
office, the latter should follow suit by, e.g., 
appointing Lina Khan to head the FTC and 
signal interest in regulatory reforms. In 
Europe, Google has already been showered 
with fines for anti-trust infringements, and 
a debate on new sector-specific rules has 
been opened. Presumably, the latter will 
lead to actual regulations being adopted 
in 2022, most likely as a supplement to the 
anti-trust provisions.
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Next stop is the courts, but it 
should be Netflix

Google is challenging their fines before 
the Court, so far unsuccessfully, and pre-
sumably, the other GAFA companies will 
follow suit when, or if, held in defiance of 
anti-trust in Europe. A logical step as not 
all elements of EU’s line of argumentation 
can withstand a critical overhaul. However, 
from a larger perspective, this is immaterial 
as the narrative surrounding GAFA and Big 
Tech has become clearly negative. Even if 
exonerated of any legal misdeeds, the public 
has already rendered its verdict, finding 
Big Tech guilty. Although the next chapter 
of the Big Tech War will be fought in the 
courts and in the different Parliaments, if 
the competition rules are to be changed or 
supplemented, the whole story is better su-
ited for a Netflix mini-series. The character 
gallery should almost guarantee this with a 
story enriched with all but a happy ending. 
Not because the GAFA companies are inn-
ocent. Facebook, in particular, has demon-
strated limited care for people’s privacy, 
but because replacing consumer welfare as 
the object of anti-trust enforcement with 
something abstract will politicize enfor-
cement at the expense of businesses and 
ultimately consumers. Even the adoption of 
sector-specific regulation to supplement an-
ti-trust enforcement could fall prey to this 
if failing to carefully balance the different 
interests. Thus, there is far more at stake in 
the Big Tech War than most seem aware of, 
and not all voices in the debate (truly) speak 
on behalf of the consumers’ interest regard-
less of claiming that they do.
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ARTIKKEL

Public and Private Enforcement of Anti-Competitive Behaviours

Av Ingrid Margrethe Halvorsen Barlund

 
A call for a broader leniency programme and to take a stand on private ex ante enforcement 
within EU Competition Law.

From Regulation 17/621 until today, 
several regulatory developments 
have taken place within the enfor-

cement apparatus directed at Articles 101 
and 102 of the Treaty on the functioning of 
the European Union (TFEU), the Digital 
Markets Act (the DMA)* being the most 
recent addition to the enforcement packa-
ge.2 Although not considered a competition 
law act as such,3 this regulation introduces 
ex ante regulations for gatekeepers in online 
platform markets. Simply put, the DMA 
provides the Commission with the autho-
rity to impose different types of obligations 
on gatekeepers in certain types of digital 
markets.4 

”I advocate for a clearer stand on 
private litigation wihtin the ex-ante 
enforcement of the EU competition 
rules”

The aim of this brief account is to provide 
a few suggestions on regulatory steps that 
may strengthen and clarify the enforcement 
apparatus in light of recent developments 
within EU competition law. These concern 
the interaction between public and private 
enforcement of cartels, in particular leni-
ency and damages actions, considering 
that the rules of the Damages directive 
have been in force for a while. In addition, 
I advocate for a clearer stand on private 
litigation within the ex-ante enforcement of 
the EU competition rules. Based on recent 
regulatory developments, such as the DMA, 
I question whether EU competition law may 
be moving in a direction towards a higher 
degree of reliance on ex-ante enforcement, 

where an intervention early in a market is 
assumed to be a better way of handling pos-
sible anti-competitive behaviours. If this is 
the case, questions about the relationship to 
the ex-ante private enforcement needs to be 
examined and answered in a clear manner 
by legislators and policymakers, in order 
to safeguard a strong, but also predictable 
enforcement apparatus both in the interest 
of honest market operators, consumers and 
enforcing authorities. 

Recap of the Regulatory Enforce-
ment Developments 

Amongst the regulatory developments 
referred to initially, a few seminal secon-
dary laws need to be mentioned. In the 
early 2000s, Regulation 1/2003 introduced 
and enabled decentralized enforcement of 
the Treaty prohibitions on anti-competitive 
behaviours, Articles 101 and 102 TFEU, by 
National Competition Authorities (NCAs) 
within the internal market.5 In addition to 
revolutionizing EU competition law enfor-
cement, Regulation 1/2003 also reshaped 
and/or introduced several enforcement 
instruments both for the Commission and 
the NCAs to use, such as Article 7 on ter-
mination of an infringement (if necessary 
through structural or behavioural remedi-
es), Article 8 on interim measures, Article 9 
on commitments and Article 23 on fines.6 

The issuing of a multiple of soft laws, such 
as the Leniency Notice and Settlement 
Notice directed at cartels, have moved the 
public enforcement authority away from 
more traditional prosecution methods and 
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court litigation to settlement mechanisms 
governed by the Commission or the NCAs.7 

After the ground-breaking case of Crehan 
in 2001, emphasizing the direct horizontal 
effect of Articles 101 and 102 TFEU, the 
Damages Directive came in 2014, seeking 
to strengthen the private enforcement of the 
competition law prohibitions by safeguar-
ding the right to compensation. 

A couple of years later in 2019 the ECN+ 
Directive, seeking to strengthen the public 
enforcement throughout the European 
Competition Network, was adopted.8

The Interaction Between Public 
and Private Enforcement Ex Post

Although regulatory initiatives have been 
taken both within the public and private 
enforcement of Articles 101 and 102 TFEU 
separately, the road towards safeguarding 
a smooth interaction between the public 
and private enforcement remains unclear, 
notably when it comes to the interaction 
between ex ante public enforcement instru-
ments and private enforcement. Important 
to highlight in this regard is that the case 
of Crehan establishing a right to compen-
sation to safeguard the full effectiveness of 
Articles 101 and 102 TFEU depends on the 
establishment of an infringement of one of 
these prohibitions, and therefore concerns 
enforcement ex post. In this context, the 
Damages Directive seeks to facilitate the 
filing of damages actions. In doing so, the 
directive stipulates a smoother interaction 
with some of the public enforcement in-
struments by providing inter alia rules on 
liability of an immunity recipient and rules 
on disclosure of evidence, including evi-
dence provided in a leniency application.9 I 
will return to these rules briefly below. The 
directive does therefore not only contribute 
to a better regulatory framework in order to 
better safeguard the right to compensation 
throughout Member States. In doing so, it 
also adds to the deterrent aim of the public 
enforcement by taking into consideration 
public enforcement instruments, such as 

leniency and cartel settlements, and how 
the right to compensation should be safe-
guarded without too much of a negative 
impact on the functioning of these public 
enforcement tools. 

In my view, this has been an important step 
in the right direction for the enforcement ex 
post of cartels, but there is still a way to go.10 
One fundamental shortcoming, which I 
predicted in the research I conducted in my 
PhD thesis on leniency in EU competition 
law, arguably seems to have manifested itself 
now that the directive has been in force for 
a while. I will return to this below.  

”The road towards safeguarding a 
smooth interaction between the public 
and private enforcement remains uncle-
ar”

In a report from 2020, the Commission 
concludes that “…the rights of victims of 
antitrust infringements have been substan-
tially strengthened in all Member States”.11  
The conclusion is backed by empirical evi-
dence, the report referring both to statistics 
indicating an increase in the number of 
cases in front of national courts as well as an 
increase in the range of Member States whe-
re damages actions are filed for. The wide 
known Truck cartel has for example genera-
ted an extensive amount of damages claims 
throughout both EU and EEA/EFTA Mem-
ber States.12  Irrespective of the outcome 
of the cases, the Commission emphasizes 
that “… it appears that the Damages Dire-
ctive has enhanced awareness of victims of 
EU competition law infringements of their 
right to effectively claim damages for harm 
suffered as a result of such infringements”.13 
In addition, the number of referrals for 
preliminary rulings with questions concer-
ning damages actions for infringements of 
Articles 101 and 102 TFEU have increased, 
supporting a strengthened awareness.14 

The report mentions that the EFTA Court 
“for the first time in its history … has given 
judgments in requests for advisory opinions 
on private enforcement of the core antitrust 
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rules of the EEA agreement, namely Article 
53 and 54 of the EEA Agreement”.15 Im-
portant to remember here is that both the 
Damages Directive and the ECN+ directive 
have been declared EEA-relevant, but has 
for a long time, notably when it comes to 
the Damages Directive, remained at the 
EEA Committee’s desk and are consequ-
ently not yet made part of the EEA Agree-
ment.16 

Bearing in mind the long narrative prior to 
the final adoption of the Damages Directi-
ve, I am very happy to read the findings of 
the Commission in the report.17 Although 
this report focuses on the implementation 
rather than the application of the rules of 
the directive because of the considerable 
backlog of most Member States’ transposi-
tions,18 the fact that the Commission refers 
to a “substantial(…)” strengthening throug-
hout Member States demonstrates that the 
Directive is en route to achieve its aim of 
safeguarding the right to compensation for 
those having suffered losses due to infringe-
ments of Articles 101 and 102 TFEU.

Unfortunately, however, recent reports 
demonstrate that the strengthening of 
the right to compensation does not come 
without a cost: Several reports demonstrate 
that both the Commission and Member 
States have received fewer leniency applica-
tions over the last couple of years.19 Impor-
tant to emphasize in this regard is that such 
a decrease can have several explanations, 
and whether such a decrease can be direct-
ly linked to the strengthening of damages 
actions cannot at this stage be answered 
a hundred percent affirmative. Statistics 
from several Member States demonstrate, 
nonetheless, that there has been an incre-
ase in private damages suits in parallel to 
there being a decrease of leniency applica-
tions not only to the Commission, but also 
throughout Member States that have had 
a functioning leniency programme. In my 
view, this strongly indicates a correlation 
here. Even more importantly, it indicates 
that the regulatory framework of the in-
teraction between the ex post public and 
private enforcement still has a way to go in 

order to achieve an expedient interaction. 

The Damages Directive contains (mini-
mum) disclosure rules to protect leniency 
applicants in follow-on damages claims. 
Chapter II of the Damages Directive con-
tains rules on disclosure of evidence, and 
Article 6 (6) exempts leniency statements 
from disclosure, covering all documents 
and records containing these statements, 
including verbatim quotations. “Protecti-
on” might be a bit misleading word, as the 
aim is to place the leniency applicant in the 
same position as its co-infringers, thereby 
protecting the leniency applicant that has 
provided the statement from becoming an 
easier target for damages claims than its 
fellow conspirators, see, for example, recital 
6 of the Leniency Notice and recital 26 of 
the Damages Directive.20 Ultimately, it is the 
leniency statement where the cartel is reve-
aled or substantial evidence is voluntarily 
provided for the purpose of collaborating 
with the NCA that distinguishes a leniency 
applicant from its co-infringers. The risk of 
deterring cartel participants from stepping 
forward due to the risk of undue exposure 
to damages liability thus justifies protecting 
such information.21 

”Unfortuanately, recent reports demon-
strate that the strengthening of the right 
to compensation does not come without 
a cost”

Yet, it does not cover fining decisions that 
rather than citing from a leniency applicati-
on refer to them. In addition, the exemption 
does not include other evidence that must 
be offered together with the leniency state-
ment within the framework of the leniency 
programme’s duty to cooperate. In addition, 
the absolute ban on disclosure only applies 
to the ‘leniency statement’, that is the pre-
sentation voluntarily drawn up specifically 
for submission to the competition authority, 
thereby excluding any pre-existing evidence 
submitted together with and/or referred to 
in that statement, as well as statements of 
objections, witness statements and replies to 
requests for information on the grey list.22 
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Further, Article 11 of the Damages Dire-
ctive merely limits the joint and several 
liability of immunity recipients de facto. 
An immunity recipient is fully jointly and 
severally liable to its direct or indirect 
purchasers or providers and to other inju-
red parties only where full compensation 
cannot be obtained from the other un-
dertakings that were involved in the same 
infringement. In the latter case, the amount 
of contribution of an infringer that has 
been granted immunity from fines under a 
leniency programme shall not exceed the 
amount of the harm it caused to its own 
direct or indirect purchasers or providers. 
By describing the liability of an immunity 
recipient as ‘de facto’ and not ‘legally’ limi-
ted, this means that the rules on liability in 
relation to the immunity recipient do not 
limit the right to full compensation. The im-
munity recipient is in principle only liable 
to its direct and indirect purchasers, but if 
there is nothing to collect from its fellow in-
fringers, the right to compensation prevails 
and the immunity recipient will need to 
cover the whole loss.

As I already have argued in my research, 
for dishonest market operators it does not 
matter which channel monetary sanctions 
are imposed. Leniency is inspired by ra-
tional choice theory where infringers are 
viewed as rational utility maximisers, which 
basically means that the potential offender 
will choose the alternative that yields the 
best outcome in terms of personal gain.23 
In a cartel scenario this means that under-
takings’ motivation and choice to join, stay 
in or leave a cartel is economically driven 
and not a moral choice.24 Whether a cartel 
participant is fined or liable to pay damages 
does accordingly not matter. Applied under 
the theory of optimal deterrence, stating 
that whether or not someone decides to 
break the law depends on the probability of 
detection, the potential punishment and the 
possible gains from the infringement,25 both 
fines and damages will add to the compo-
nent of potential punishment. But as long as 
immunity is only offered from fines, the risk 
of damages claims will not outweigh the 

possible gains from the cartel. This is simi-
lar to the theory more informally referred to 
as the ‘carrot and stick’ strategy. Against the 
backdrop of punishment and risk of dete-
ction (the stick), the aim is that by offering 
an escape from sanctions (the carrot), the 
potential cartel infringer will perceive re-
fraining from joining the cartel or leaving it 
to collaborate with the competition autho-
rities as the most profitable option.26 Ulti-
mately, the aim is that by offering leniency, 
cartels will be deterred from arising in the 
first place.27 Potential infringers realise that 
the offer of leniency destabilises the cartel 
and therefore increases the risk of detection, 
which, together with the expected punish-
ment, will outweigh the expected gain from 
entering a cartel, making potential infrin-
gers refrain from the illegal conduct in the 
first place.28 

In my research I have discussed different 
alternative interactions between the ru-
les on disclosure and liability. Based on 
the findings I made through the research 
conducted in my PhD, I ended up advo-
cating in favour of what I referred to as a 
complementary approach.29 Even though 
the private enforcement through damages 
actions encouraged by the Damages Dire-
ctive is oriented towards ensuring corrective 
justice, this does not, in my view, prevent it 
from qualifying as a relevant element in the 
deterrence equation. 

”To me it is worrying that the number of 
leniency applications are going down”

A cartel participant’s liability for damages 
actions may have an impact on the weig-
hing of gains involved in deciding whether 
to enter, continue in or quit a cartel to seek 
leniency. This means that the components 
of potential punishment and possible gains 
could be undermined if the threat of dama-
ges actions is not taken into account when 
regulating cartel enforcement. Based on 
the assumption that the broader the scope 
of liability of an immunity recipient is, the 
weaker will be the incentives to apply for 
leniency, I suggest removing the liability of 

12



an immunity recipient in return for assis-
ting claimants by providing evidence ena-
bling them to file better-supported damages 
suits. Escaping damages actions will then 
be added to the equation in a similar way 
as fines. I have further suggested establis-
hing a monetary fund, financed by part of 
the fines paid to the Commission, as a way 
of guaranteeing the right to compensation 
when an immunity recipient is exempted 
from paying compensation in damages acti-
ons, and as a way of providing legal aid to 
groups of victims who for some reason are 
less likely to file a claim.

”The question of striking a balance 
between the public and private enforce-
ment is not about having to sacrifice the 
rights of those who have been harmed”

To me it is worrying that the number of 
leniency applications are going down. I 
think it is naive to believe that this means 
that there are fewer cartels, and it is of vital 
importance that the effects of the increa-
sed private litigation throughout Europe 
is recognized as a threat to the proper 
functioning of leniency as it works today. 
An increase in private litigation is in itself 
very positive, but in the end, in my view, if 
private enforcement has a strong negative 
impact on the public enforcement, both the 
victims of cartel activity as well as enfor-
cing authorities have lost:  The question of 
striking a balance between the public and 
private enforcement within EU competiti-
on law is not about having to sacrifice the 
rights of those who have been harmed by an 
illegal anti-competitive behaviour. Access to 
justice must in any case be safeguarded. 

The question that needs to be answered, 
however, is when and how private dama-
ges enforcement should be encouraged, in 
order to not impede the public instruments 
which should facilitate private enforcement 
when properly enforced. It is clear that the 
public enforcement ultimately is the stron-
gest apparatus to deter anti-competitive 
behaviour in the first place, which also is in 
the interest of those in risk of being harmed 

by this behaviour. This takes me to the next 
part of this account. 

The Interaction Between Public 
and Private Enforcement Ex Ante

On the 24th of March the final text of the 
DMA was reached following trilogue nego-
tiations between the European Commissi-
on, the European Parliament and the Euro-
pean Council. A few changes were made,30 
but essentially the final text contains the 
same main features as previous drafts. I will 
not elaborate on the content of the DMA in 
the following, but rather emphasize a matter 
concerning enforcement which in my view 
needs to be addressed in the near future. 

From a broader perspective the DMA is 
not only a seminal legislation on platform 
regulation but could also be read as part 
of a new direction within enforcement 
of anti-competitive behaviours where an 
intervention early in a market is assumed 
to be a more expedient method of hand-
ling possible anti-competitive behaviours.31 
Previously there was a scepticism towards 
such intervention. The digital economy has, 
however, revealed a need for such compe-
tences. Rather than a detailed and diligent 
assessment pursuant to Articles 101 or 102 
TFEU in order to avoid prohibiting neutral 
and procompetitive behaviour, but then 
naturally running the risk of being too late 
in fixing an anticompetitive behaviour be-
cause of the time passed and large resources 
spent, the opinion now seems to be moving 
in favour of running the risk of interve-
ning against “good” behaviours in order to 
tackle and stop the potential threat towards 
anticompetitive developments in markets as 
early as possible. 

This calls for not only a discussion about 
the interaction between public and private 
enforcement ex post, but also about the 
interaction between public and private en-
forcement ex ante. The question of whether 
there is a need for more harmonized rules 
on the access to file for damages within the 
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ex ante enforcement of the EU competition 
rules suddenly becomes more prominent if 
we are moving towards the strengthening 
and reliance on an ex ante enforcement 
apparatus within EU competition law. In 
this regard I find it important to emphasize 
that my aim here is first and foremost to 
call for a need for clarification on the rela-
tionship to private enforcement, and not to 
elaborate on the arguments in favour and 
against the strengthening of private litigati-
on in situations where an undertaking has 
not complied. Clarifying the relationship 
between the DMA and private enforcement 
have for instance been called upon by a few 
academics.32

As already mentioned, in the decades 
leading up to the Damages Directive, there 
were massive debates on how to strengthen 
the private enforcement and safeguard a le-
vel playing field amongst Member States on 
private litigation. What was referred to as 
the weak or even ‘total underdevelopment’ 
of private enforcement throughout the 
Member States led to a more unanimous 
concern about the lack of private enforce-
ment of the competition rules, in particular 
private actions for damages, by the legal 
community. Finally, after years of negotiati-
ons, this resulted in the Damages Directive. 
The issues raised during these years prima-
rily concerned the issue of private underen-
forcement ex post, and the large differences 
between Member States in safeguarding 
access to justice due to infringements of the 
competition prohibitions. 

The debate on safeguarding a right to 
compensation due to an undertaking’s 
failure of compliance ex ante has largely 
been missing so far. There is in my view, 
however, no reason to believe that parallel 
issues as those existing within the debates 
leading up to the Damages Directive on pri-
vate enforcement ex post, also exists within 
the private enforcement ex ante. This also 
includes the relationship to the public en-
forcement. Most likely, the rules and access 
to justice largely vary between Member 
States on these matters.   

When it comes to the interaction between 
ex ante public enforcement instruments 
and private enforcement there has to my 
knowledge not been much debate on har-
monization initiatives at the EU level. As 
emphasized in the introduction, the case 
of Crehan establishing a right to compen-
sation to safeguard the full effectiveness of 
Articles 101 and 102 TFEU depends on the 
establishment of an infringement of one of 
these prohibitions. 

The fact that both the seminal case law and 
secondary law specifying the rules on safe-
guarding this right to compensation pre-
suppose the establishment of an infringe-
ment support that a right to compensation 
for infringements of ex ante enforcement 
instruments cannot be derived from these 
primary laws. There is a difference between 
access to justice for breaches of Articles 
101 and 102 TFEU, and breaches of pre-
ventive measures to (also) avoid reaching 
the stage of infringements of Article 101 
and 102 TFEU. In the latter scenario it is 
not possible to rely on a right to compen-
sation derived from primary law. Instead, 
this would depend on an interpretation of 
the secondary legislation providing market 
operators with different types of obligations 
or commitments, such as for example Ar-
ticles 5 and 6 of the DMA, where hopefully 
the Court will provide a few clarifications 
in the near future. 

”It could be argued that there is a smal-
ler need for harmonization ex ante.”

Often the obligations imposed on under-
takings ex ante are found in regulations, 
which within EU law have direct effect 
throughout Member States.33 The legal basis 
for a right to compensation for a third party 
when an undertaking has breached these 
types of obligations (i.e., direct horizon-
tal effect), such as Articles 5 and 6 of the 
DMA, depends on a concrete assessment in 
order for it to be derived from EU law itself. 

If a legal basis is not found on EU-level, 
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those having suffered harm due to actors 
not having complied with ex ante obliga-
tions, may be able to rely on national law, 
enabling access to file for damages also for 
breaches of the obligations imposed by EU 
law in line with the principles of effective-
ness and equivalence. 

Irrespective of where a legal basis may be 
found, this leaves, however, the victims 
being largely dependent on the procedural 
and substantive rules of their Member State. 
The problem with this is that the victims of 
non-compliance to a larger degree than for 
victims ex post, where the latter to a cer-
tain degree can rely on harmonized rules 
throughout the Member States enshrined 
in the Damages Directive, are dependent 
on having a strong national private dama-
ges enforcement apparatus. Emphasized as 
one of the reasons as to why the Damages 
Directive was adopted in the first place, the 
access to file for damages varies a lot betwe-
en Member States. 

It could be argued that there is a smaller 
need for harmonization ex ante as there 
might not be any harm caused at this stage. 
In addition, the procedural challenges for a 
claimant may be so large that a reliance on 
a strong public enforcement should pre-
vail as chances of succeeding with private 
litigation is small. In addition, for some 
of the commitments that are “voluntarily” 
offered by the undertakings, private enfor-
cement could constitute a disincentive. If 
undertakings risk not only sanctions by the 
Commission or the ESA for non-comp-
liance, but also damages claims, this may 
undermine these types of enforcement 
tools. As advocated for elsewhere,34 the 
commitment procedure pursuant to Ar-
ticle 9 of regulation 1/2003 is considered 
attractive in the eyes of the undertakings, 
exactly because a commitment decision is 
most likely in the way of a follow-on da-
mages action. If undertakings are deterred 
from offering commitments, there will be 
less offers of structural and/or behavioural 
improvements in cases not suitable for the 
traditional procedure. This is eligible to cre-

ate worse market conditions and in the end 
weaker competition.

It is difficult to operate with a clear line 
between ex ante and ex post enforcement, 
and more harmonization could be called 
for concerning several measures. For the 
triggering of Article 7 of Regulation 1/2003 
an infringement needs to be established. 
For the triggering of Article 8 of Regulation 
1/2003 about interim decisions, a prima 
facie finding of an infringement is required. 

Even an Article 9 of Regulation 1/2003 
about commitment decisions requires an 
intention by the Commission to adopt a 
decision requiring an infringement to be 
brought to an end. The infringement is the-
refore a prerequisite on the one hand for the 
triggering of the provisions, categorizing 
them as ex post enforcement instruments. 
At the same time, if commitments are bre-
ached pursuant to Article 9 or behavioural 
or structural remedies are breached pur-
suant to Article 7, they may not automati-
cally amount to an infringement of either 
Article 101 or Article 102 TFEU. But these 
types of breaches may cause harm that also 
calls for compensation. A more precise ap-
proach would perhaps rather be to operate 
with what types of breaches are considered 
infringements of Articles 101 and 102 on 
their own and are therefore able to rely on 
the regulatory framework presented above, 
as opposed to infringements of obligations 
that are eligible to prevent anticompetitive 
behaviours (compliant measures) but do 
not necessarily automatically amount to an 
infringement of the primary law provisions. 

If we are moving towards the strengthening 
and reliance on an ex ante enforcement 
apparatus within EU competition law, 
where an intervention early in the market 
is assumed to be a more expedient met-
hod of handling possible anti-competitive 
behaviours, the questions raised in this 
account arguably need to be answered, in 
particular whether there are individual 
rights and if so a need for more harmoni-
zed rules on the access to file for damages 
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within the ex ante enforcement of the EU 
competition rules or not. If a legal basis for 
a right to compensation is found within 
the secondary legislation, the legal basis for 
harmonization may be found in Article 114 
TFEU.35 In a similar manner as the Dama-
ges Directive, this may allow for a rather 
broad regulatory framework which could 
fit different ex ante measures as long as they 
provide individual rights. 

To summarise, there is a need to rethink the 
leniency programme of the Commission in 
terms of including damages actions within 
the immunity offer. In addition, there is 
a need to clarify the relationship between 
private litigation and ex ante enforcement 
within EU Competition Law. 
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The New Vertical Block Exemption Regulation

Av Even Tukun og Alberto Escudero 

 
An overview of the revised legislation

On 10. May 2022 the European 
Commission adopted two pieces 
of legislation that will have a major  

impact on distribution agreements. These 
are the Vertical Agreements Block Exemp-
tion Regulation1 (“revised VBER”) and the 
accompanying Guidelines2 (“Guidelines”).  
The revised VBER will replace the existing 
Vertical Agreements Block Exemption 
Regulation3 (“VBER”, Regulation 330/2010), 
which expires 31. May 2023. The revised 
VBER will shape the contractual clauses of a 
multitude of ”vertical” agreements between 
suppliers and distributors, a category which  
includes distribution (selective or exclusi-
ve), franchise, dealership, resale, marketing,  
commercialisation, supply and agency agre-
ements, among others.  

In both the current and future regulatory 
framework, distribution agreements that 
fulfill the conditions set out in the VBER are 
certain to be compatible with competition 
rules. Otherwise, they may still be compa-
tible if companies prove that their vertical 
agreements generate sufficient consumer 
benefits and efficiencies to compensate for 
their restrictive effects on competition. The 
Guidelines accompanying the revised VBER 
serve as a guide for this self-assessment on 
benefits, efficiencies, and the compensation 
of restrictive effects. 

The new rules do not entail a revolutionary 
departure from previous regulations, but 
they do raise some new infringement risks 
for companies, while also creating opportu-
nities to increase the efficiency and compe-

titiveness of their distribution networks.

The legislative changes referred to above, 
cointain several prohibitions. Some of the 
new prohibitions will be discussed below. 
These are issues that companies will need to 
review with particular care.

New limitations on dual 
distribution 

A dual distribution system is one in which 
the supplier competes at retail level with 
its distributors. This is a practice that has 
proliferated recently, particularly as ma-
nufacturers have started selling on-line 
directly to consumers. This situation is 
also common in franchise networks, as the 
franchisor usually has its own outlets that 
compete with franchisees’.

According to the revised VBER the dual 
distribution systems safe-harbour is limited 
and shall not apply: 

(i) for dual distribution relationships of 
e-commerce platforms which, in addition 
to selling directly to consumers, also inclu-
de intermediate sales between retailers and 
consumers. 

(ii) to the exchange of information between 
the supplier and the buyer that is either not 
directly related to the implementation of 
the vertical agreement or is not necessary to 
improve the production or distribution. 

The Guidelines include examples of infor-
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mation exchange that do and do not benefit 
from the safe-harbour. 

According to the Guidelines it is legitimate 
for the supplier to have access to informa-
tion from its distributors concerning the 
following matters: (i) technical information, 
(ii) logistics, (iii) customer feedback, (iv) 
resale prices of its distributors, (v) mar-
keting, (vi) promotional campaigns, and 
(vii) the percentage of sales achieved by the 
distributor of the products provided by the 
supplier, out of the distributor’s total sales 
of that type of products (including those 
purchased from other suppliers). The sup-
plier may also provide the distributor with 
aggregated information on the performance 
of other distributors in its network (marke-
ting and sales activities).

By contrast, access by the supplier to the 
following types of information from its 
distributors could from now on be consi-
dered anti-competitive, where the supplier 
has not established competition compliance 
mechanisms: (i) future resale prices, (ii) 
information on sales to individual custo-
mers (although this is allowed in certain 
circumstances), and (iii) information 
exchanged on private label products betwe-
en a supermarket chain and manufacturers 
producing competing products under their 
own brand.

Restrictions on parity obligations 
of online intermediary platforms 

Parity obligation (or most favoured nation/ 
customer clause) means the prohibition 
imposed on the other party to offer third 
parties’ lower prices or better trading con-
ditions. 

The revised VBER does not safe-harbour 
retail parity obligations causing buyers 
of online intermediation services not to 
offer, sell or resell goods or services to end 
users under more favourable conditions via 
competing online intermediation services 
(wide parity clauses). However, retail parity 
clauses which prevent undertakings from 

offering lower prices or better conditions 
through their own websites (narrow parity 
clauses) will be covered by the safe-harbour. 

Online sales by distributors 

According to the revised VBER, suppliers 
must continue to allow distributors (i) to 
sell online through the distributors’ websi-
tes, (ii) to advertise on the internet and (iii) 
to make use of price comparison websites. 
Suppliers may (i) charge distributors with 
dual prices, depending on whether the 
distributor will sell on-line or off-line, in 
certain circumstances and (ii) prohibit their 
sales through e-commerce platforms. As 
its predecessor the revised VBER prohibits 
resale price maintenance by suppliers to 
distributors selling on-line. However, sup-
pliers are expressly allowed to use IT tools 
to track the online resale prices of their 
distributors. The exemption will, however, 
have limited application in concentrated 
markets since it only applies on condition 
that both the market share of the supplier 
and retailer is below 30 %.  

Selective distribution 

A selective distribution system is one in 
which the supplier undertakes to sell its 
products only to distributors appointed on 
the basis of specific criteria, and network 
members undertake not to resell to unaut-
horised distributors. Franchises are usually 
integrated into selective distribution sys-
tems. 

In order to ensure that the products are 
only sold within the selective distribution 
network, the revised VBER allows the sup-
plier to impose an obligation on authorised 
distributors to prohibit the distributors’ 
customers from reselling to unauthorised 
operators. 

The revised VBER continues to allow 
suppliers to set quality standards for distri-
butors’ online sales. The revised Guidelines 
gives greater freedom to suppliers to define 
these standards for online sales, which no 
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longer have to be ”overall equivalent” to  
the criteria laid down for physical sales by  
distributors. 

Exclusive distribution 

Exclusive distribution refers to systems 
in which a supplier allocates territories or 
group of customers to distributors. Distri-
butors are prohibited from making active  
sales to the territories/customers of oth-
er distributors prior to request from the  
customer, for instance approach the custo-
mer by means of a visit, call, e-mail, direct  
commercial action, operating a website  
with a top-level domain corresponding to  
particular territories, or offering on a web 
site languages that are commonly used in  
particular territories, where such languages  
are different from the ones commonly used  
in the territory in which the distributor is  
established. 

The revised VBER will allow the supplier 
to: 

(i) appoint up to five (and not only one) 
distributors in each exclusive territory/ 
customer group; and  
(ii) oblige the distributor to prohibit its 
customers from making active sales in the 
territory/customer group assigned to other 
distributors. 

According to the Guidelines participation 
in public procurement is a form of passive 
selling. As a result, a vertical agreement 
which restricts the ability of a buyer to par-
ticipate in public procurement is a hardcore 
restriction. Similarly, responding to invita-
tions to tender issued by non-public entities 
is a form of passive selling.  

Thus, suppliers cannot prevent distribu-
tors from participating in tenders located 
outside their territory, as this is considered 
passive selling. This provision also applies 
to open private tenders. 

Non-competition obligation 

Non-competition obligations are those 
which require the distributor (i) to source 
exclusively from the supplier; or (ii) pur-
chase more than 80% of its requirements 
for the supplied products from the supplier.  

The revised VBER continues to consider 
these clauses compatible if they last up to 
five years, but it will no longer require that 
they be expressly renewed after the fifth 
year, allowing tacit extension, under certain 
circumstances. 

Sustainability

As in the area of horizontal agreements, the 
new competition rules on vertical agree-
ments emphasize the importance of asses-
sing sustainable development objectives 
in determining whether an agreement is 
compatible with the competition rules. 

The Guidelines open up, for example, the 
possibility of considering that single-bran-
ding clauses (whereby the customer 
commits to purchase only from a particular 
supplier) are compliant even if they last 
longer than five years, if such a restriction 
helps to achieve sustainable development 
objectives.

Entry into force 

The revised VBER and Guidelines which 
were published 10. May 2022 will enter into  
force on 1. June the same year, and replace 
the existing VBER (EU) 330/2010. 

The revised VBER contains a transitional 
provision, under which companies will 
have until 31. May 2023 to adapt their cur-
rent agreements to the new regulation and 
will remain in force until 31. May 2034. 

We expect the revised VBER to enter into 
force in the EFTA pillar. In Norway the 
existing VBER is incorporated into national 
law through an administrative regulation 
- “the Block Exemption Regulations”4. The  
revised VBER is expected to be incorpora-
ted in the same manner. 
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Sluttnoter

1  Commission Regulation (EU) 2022/720 of 10.5.2022 on the application of Article 101(3) of the Treaty on the Functioning 
of the European Union to categories of vertical agreements and concerted practices (“revised VBER”), see https://ec.europa.
eu/competition-policy/antitrust/legislation/vertical-block-exemptions_en
2  Annex to the Communication from the Commission Approval of the content of a draft for a Communication from 
the Commission Guidelines on vertical restraints (“Guidelines”), see https://ec.europa.eu/competition-policy/system/
files/2022-05/20220510_guidelines_vertical_restraints_art101_TFEU_.pdf
3  Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) of the Treaty on the Func-
tioning of the European Union to categories of vertical agreements and concerted practices, see https://eur-lex.europa.eu/
legal-content/EN/ALL/?uri=CELEX%3A32010R0330
4  Regulation No 898 of 21. June 2010 regarding the application of the Competition Act § 10 third paragraph to groups of 
vertical agreements and coordinated behaviour, see https://lovdata.no/dokument/SF/forskrift/2010-06-21-898
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