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Preliminary References to the European Court
of Justice by Arbitration Tribunals

Morten BROBERG
* & Niels FENGER

**

When a court or tribunal of an EU Member State is faced with a dispute which gives rise to
questions concerning the interpretation or validity of an EU legal measure that must be answered
in order for the national court to render its decision, Article 267 of the Treaty on the Functioning
of the European Union lays down that, prior to delivering its judgment, this court or tribunal
may seek a preliminary ruling from the European Court of Justice. With the increased
importance of EU law within those legal fields where arbitration is often used and with the
growing number of arbitration proceedings, the preliminary ruling procedure may also be valuable
to arbitration tribunals. However, the European Court of Justice has shown a pronounced
reluctance when it comes to allowing arbitration tribunals access to use the preliminary reference
procedure. This article provides an up-to-date examination of the Court of Justice’s approach to
preliminary references from arbitration tribunals, and it considers the pros and cons of opening
more up for such tribunals using the preliminary reference procedure.

Keywords: European Court of Justice, EU law, Preliminary references, Arbitration tribunals, Article
267 TFEU

1 INTRODUCTION

When a court or tribunal of an EU Member State is faced with a dispute and the
case gives rise to questions concerning the interpretation or validity of an EU legal
measure that must be answered in order for the national court to render its
decision, Article 267 of the Treaty on the Functioning of the European Union
(TFEU) lays down that prior to delivering its judgment, this court or tribunal can
(and sometimes must) seek a preliminary ruling from the European Court of
Justice. In its response to the preliminary reference, the Court of Justice establishes
authoritatively the interpretation or validity of the relevant legislation. The prac-
tical implications of the preliminary ruling procedure in the development of EU
law have been substantial, and preliminary rulings have often had a determinant
effect on the outcome of the main action.
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According to Article 267 TFEU, only ‘a court or tribunal of a Member State’
can make a preliminary reference to the Court of Justice. The Court of Justice has
made it clear that whether a body making a reference is a ‘court or tribunal’ within
the meaning of Article 267 TFEU is not for the Member States to decide – but on
the contrary is a question governed by EU law alone.1 Therefore, access to make a
preliminary reference is not limited to the bodies which are designated as courts or
tribunals in national law but, conversely, the mere fact that a body is designated as a
‘court’ or ‘tribunal’ in the national legal system does not in itself entitle it to make a
preliminary reference. Since Article 267 TFEU refers to both ‘court’ and ‘tribunal’,
there would seem to be a valid argument for allowing arbitration tribunals to apply
the preliminary reference procedure. However, as we shall explain in this article,
according to the Court of Justice’s practice the clear starting point is the opposite;
namely, that arbitration tribunals cannot make preliminary references.

In 2015, Professor Jürgen Basedow observed:

The broad tendency towards commercial arbitration, in combination with the growth of
EU private law, bears the serious risk that a growing body of the law of the European
Union will be applied without any guidance from the Court of Justice of the European
Union if the Court of Justice keeps on rejecting referrals by arbitral tribunals. This is due to
the fact that only a small percentage of arbitration awards are ever challenged in state courts
which could submit preliminary questions relating to EU law to the Court of Justice. The
same is true for proceedings for the enforcement of arbitration awards through state courts;
such proceedings are infrequent as well.

In light of this risk and of the changes outlined above, the Court of Justice should
reconsider its interpretation of Article 267 TFEU.2

In this article, we revisit the intricate problem outlined by Professor Basedow.
Thus, we consider whether, in 2021, the Court of Justice has softened its approach
to arbitration tribunals by allowing them to use the preliminary reference proce-
dure. And we consider the pros and cons of such softening. We first consider to
what extent in 2021 the Court of Justice is willing to admit preliminary references
from arbitration tribunals (section 2). As will be clear from our examination, the
Court of Justice (still) does not admit such references from (commercial) arbitration
tribunals. We therefore next consider the pros and cons if the Court of Justice
were to change its practice and allow such tribunals access to use the preliminary
reference procedure (section 3). We round off the article with a few concluding
observations (section 4).

1 See e.g., Case C- 24/92, Corbiau, EU:C:1993:118, paras 14–15.
2 Jürgen Basedow, EU Law in International Arbitration: Referrals to the European Court of Justice, J. Int’l Arb.

367–386, at 384 (2015).
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2 COURT OF JUSTICE’S APPROACH TO PRELIMINARY
REFERENCES FROM ARBITRATION TRIBUNALS

2.1 PRELIMINARY REFERENCE SCHEME

There are situations where it would be relevant for arbitration tribunals to take EU
law into account when deciding the dispute, and others where in practice they
may even be obligated to do so. In these situations, access to use the preliminary
reference procedure may well prove valuable for the arbitration tribunals. The
question is: would the Court of Justice admit a reference from an arbitration
tribunal?3

Article 267 TFEU refers to a ‘court or tribunal’ and, as already mentioned, on
the face of it, this reference would seem to extend to arbitration tribunals. On the
other hand, Article 267 TFEU also requires the ‘court or tribunal’ to be ‘of a
Member State’, signaling that there must be a connection between the referring
court and the Member State where this court is based.4 Moreover, in order for a
court to be able to make a preliminary reference under Article 267 TFEU, a
decision on the preliminary question must be necessary to enable it to give
‘judgment’ (and not to render an ‘arbitral award’).5 This closer examination of
the wording of Article 267 TFEU therefore indicates that Article 267 TFEU does
not apply to tribunals rendering arbitral awards.

Nevertheless, the fact that, on closer examination, arbitration tribunals do not
appear to be covered by the wording of Article 267 TFEU does not definitively
mean that they are precluded from making preliminary references. Though there is
no abstract definition of ‘a court or tribunal’ in Article 267 TFEU, from the Court
of Justice’s practice it is possible to deduce nine criteria which, one way or the
other, have been brought up when the Court of Justice has had to decide whether
a body was competent to make a preliminary reference. These nine criteria are
whether the body (1) has been established by law; (2) has a permanent character;
(3) is to settle a dispute; (4) is independent; (5) has compulsory jurisdiction; (6)
applies an adversary procedure; (7) decides the case on the basis of legal rules; (8) is
composed of members of lawyers and/or non-lawyers; and (9) whether the parties

3 A somewhat parallel situation may arise with regard to arbitration tribunals and the Brussels I
Regulation, see Case C-536/13, Gazprom, EU:C:2015:316 and Opinion of Advocate General
Wathelet in the same case, EU:C:2014:2414, point 71.

4 Indeed, the French version of Art. 267 refers to ‘une juridiction d’un des États membres’ as well as to
‘des juridictions nationales’ whilst the German version refers to ‘einem Gericht eines Mitgliedstaats’ as
well as to ‘der einzelstaatlichen Gerichte’. This strengthens the argument that there must be a clear
connection between the referring court and the Member State where it is based. The formulations in
the French and German versions of Art. 267 TFEU also appear in the French and German versions of
Art. 19(3)(b) of the Treaty on European Union (TEU).

5 ‘Jugement’ in the French version of Art. 267 and ‘Urteil’ in the German one.
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to the dispute could have opted for other judicial solutions to the conflict in
question. Some of these criteria, such as that the referring body must be inde-
pendent and that the main action before the referring body must consider the
settlement of a dispute, play a decisive role. By contrast, other criteria, such as
whether the referring body applies an adversary procedure or whether the
members of the body are lawyers and/or non-lawyers, have so far only played
a very limited role.6

In most cases, an arbitration tribunal will fulfil the criteria that the referring
body be independent, apply an adversarial procedure, and decide a dispute on the
basis of legal rules. On the other hand, three of the above listed criteria have
proven to be of particular importance when it comes to Court of Justice deciding
whether to admit a preliminary reference from an arbitration tribunal; namely, the
weighty criteria that the body be established by law, that the body must have a
permanent character, and that the body must have compulsory jurisdiction.

Below we shall therefore examine how the Court of Justice has construed and
applied these three criteria in different cases involving commercial arbitration
tribunals.7 Based on these examinations we shall conclude as to the circumstances
under which such an arbitration tribunal may reasonably expect the Court of
Justice to admit a preliminary reference originating from the tribunal.

2.2 ESTABLISHED BY LAW

The classical arbitration case finds its legal basis in an arbitration clause of a
commercial agreement between the parties to the case.8 Consequently, the first
general criterion for a body to be considered ‘a court or tribunal’ within the
meaning of Article 267 TFEU – namely, that the body has been established by
law – is not met. Since the Court of Justice attaches very considerable weight to
the criterion that the arbitration tribunal must be established (or recognized) by
law, as a clear main rule, the Court declines to admit preliminary references from
this type of arbitration tribunals.9

6 For an extensive examination of the Court of Justice’s case-law with respect to all nine criteria, see
Morten Broberg & Niels Fenger, Broberg and Fenger on Preliminary References to the European Court of
Justice (3d ed., Oxford University Press 2021), Ch. 3.

7 It is not always easy to draw a clear distinction between these criteria, as is reflected in the Opinion by
Advocate General Jääskinen in Case C-203/14, Consorci Sanitari del Maresme, EU:C:2015:445, point
45.

8 This is also clearly reflected in the United Nations Commission on International Trade Law
(UNCITRAL) Model Law, in particular its Ch. II entitled ‘Arbitration Agreement’.

9 According to Advocate General Bobek, Case C-132/20 Getin Noble Bank EU:C:2021:557, point 54,
the purpose of the criterion that a court or tribunal must be ‘established by law’ has been to exclude
the admissibility of references from bodies which were established by virtue of contracts – especially
certain forms of arbitration panels. One might speculate whether the importance of the ‘established by
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A lucid illustration is provided by the Nordsee judgment – the first ruling in the
field. The dispute in the main action concerned a so-called ‘pooling’ contract
concerning a joint project for building thirteen factory-ships for fishing between
several private parties in order to apportion equally among the contracting parties
the financial aid received by them from the European Agricultural Guidance and
Guarantee Fund. The arbitrator, who according to the contract was to decide the
dispute, entertained doubt about whether the contract was compatible with EU
law and he therefore decided to refer two questions to the European Court of
Justice. However, the Court of Justice declined to admit the preliminary reference
holding that it was not competent to do so. In this respect the Court of Justice
particularly found that the arbitrator did not constitute a ‘court or tribunal of a
Member State’ within the meaning of Article 267 TFEU, and pointed to the fact
that the German public authorities had not been involved in the decision to opt for
arbitration nor were they called upon to intervene automatically in the proceedings
before the arbitrator.10

The Court of Justice followed up its Nordsee-ruling in the Denuit & Cordenier
case which concerned a dispute before the Belgian College d’arbitrage de la
Commission de Litiges Voyages between, on the one hand, two consumers and,
on the other hand, a travel agency relating to the purchase of an all-inclusive travel
package. Here, the Court observed that the submission of the dispute to the
arbitration tribunal stemmed from an arbitration agreement entered into between
the parties. Therefore, ‘[s]ince in the main proceedings the parties are under no
obligation, in law or in fact, to refer their disputes to arbitration and the Belgian
public authorities are not involved in the decision to opt for arbitration’, the
arbitration tribunal hearing the case could not be regarded as a court or tribunal

law-criterion’ has been affected by the development of the European Court of Justice’s practice
concerning Art. 267 TFEU where it has sought inspiration in the case-law concerning Art. 47 of
the EU Charter on Fundamental Rights, which implicitly refers to Art. 6 of the European Convention
on Human Rights (ECHR), and guarantees access to an impartial court ‘previously established by law’.
However, the case-law of the European Court of Human Rights does not seem to impose more
stringent requirements as to when an arbitration body fulfils the requirement of being established by
law than does the case-law of the European Court of Justice under Art. 267 TFEU, see e.g., Ali Riza &
others v. Turkey, Judgment of 28 Jan. 2020, CE:ECHR:2020:0128JUD003022610; Mutu & Pechstein v.
Switzerland, Judgment of 2 Oct. 2018, CE:ECHR:2018:1002JUD004057510; Suda v. République
Tchèque, Judgment of 28 Oct. 2010, CE:ECHR:2010:1028JUD000164306; and Regent Co. v.
Ukraine, Judgment of 3 Apr. 2008, CE:ECHR:2008:0403JUD000077303; as well as Aleksandar
Jaksic, Procedural Guarantees of Human Rights in Arbitration Proceedings – A Still Unsettled Problem?, J.
Int’l Arb. 159–172 (2007).

10 Case 102/81, Nordsee, EU:C:1982:107, paras 11 and 12. In its ruling, the Court of Justice also
motivated its rejection of the preliminary reference by pointing out that the parties were under no
obligation, whether in law or in fact, to refer their disputes to arbitration. Rather, when the contract
was entered into the parties were free to leave their disputes to be resolved by the ordinary courts or to
opt for arbitration by inserting a clause to that effect in the contract.
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of a Member State for the purposes of Article 267 TFEU.11 However, the
Denuit & Cordenier ruling differs from the one in Nordsee in one important
respect. Thus, the dispute in the main action was between a travel agency and a
consumer and the arbitration clause formed part of the travel agency’s special
conditions. These conditions were unilaterally drawn up by the travel agency
and in practice the consumer would simply have to accept them.12 In other
words, the fact that the consumer, as the weaker party, was bound by an
arbitration clause which the consumer had not been able to negotiate, did
not change the Court of Justice’s stance regarding its jurisdiction to answer
preliminary references from an arbitration tribunal.13

If the arbitration tribunal is not established on the basis of an arbitration
agreement, but instead on the basis of an Act of Parliament, it will fulfil the
‘established by law’ criterion (but will rarely concern conventional commercial
arbitration).

In the Handels – og Kontorfunktionærernes Forbund case, the Court of Justice
acknowledged that the Danish Labour Court (Faglige Voldgiftsret, a Danish
industrial arbitration board) must be regarded as a ‘court or tribunal of a
Member State’ within the meaning of Article 267 TFEU. In this respect, the
Court of Justice placed emphasis on the fact that according to the Danish Law on
the Labour Court, the Labour Court’s jurisdiction did not depend upon the
parties’ agreement – rather either party could bring a case before the Labour
Court irrespective of the objections of the other. Moreover, the composition of
the Labour Court was not within the parties’ discretion. In the words of Advocate
General Lenz:

[t]he Danish legislature [had] thus definitively brought the industrial arbitration boards and
their activity within the compass of its legislative intent … The jurisdiction conferred by
statute, under which the industrial arbitration boards are established and cases are brought
before them, institutionalizes this model of industrial arbitration boards. Such an arbitra-
tion board thus satisfies the criterion of a permanent body.14

Subsequently the Court of Justice has admitted other preliminary references from
the Danish Labour Court.15

11 See similarly Order of the Court of Justice in Case C-370/18, Uniunea Naţională a Barourilor din
România v. Marcel – Vasile Holunga, EU:C:2018:1011, para. 15.

12 Under the Danish Arbitration Act 2005, s. 7(2) lays down that in case of a consumer contract, an
arbitration agreement concluded before the dispute arose shall not be binding on the consumer. This
provision has no counterpart in the UNCITRAL Model Law. See further Ketilbjørn Hertz, Danish
Arbitration Act 2005, DJØF Publishing 73–75 (2005).

13 Case C-125/04, Denuit & Cordenier, EU:C:2005:69.
14 Case C-109/88, Handels- og Kontorfunktionærernes Forbund, EU:C:1989:383; and the Opinion of

Advocate General Lenz in the same case, EU:C:1989:228, points 20–21.
15 Case C-400/93 Royal Copenhagen, EU:C:1995:155; and Case C-18/02, DFDS Torline, EU:

C:2004:74.
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It is also worthwhile considering preliminary references submitted by certain
Portuguese arbitration tribunals. Thus, in the Merck Canada case concerning
arbitration within the field of pharmaceutical patents, a Portuguese law conferred
upon an arbitration tribunal compulsory jurisdiction to determine, at first instance,
disputes involving industrial property rights pertaining to certain medicinal pro-
ducts. The Court of Justice held that the tribunal fulfilled the requirement of being
established on a legislative basis.16 The Court of Justice rendered a similar ruling in
Ascendi Beiras Litoral e Alta concerning the Portuguese Tax Arbitration Tribunal
(Tribunal Arbitral Tributário) which has jurisdiction within the field of tax.17

When the Court of Justice rendered its rulings in Merck Canada and Ascendi
Beiras Litoral e Alta in 2014, the legal doctrine viewed them as welcome steps
towards a broader acceptance of arbitration tribunals’ access to submit preliminary
references.18 This, however, proved to be a premature celebration. Thus, it is
important to observe that both cases concerned special dispute resolution schemes
established by Portugal – so that neither case was one of ‘ordinary’ commercial
arbitration. Indeed, the Court of Justice’s subsequent ruling in Achmea19 confirmed
that the two 2014 rulings did not, in fact, mark a new direction.

In 2018, the Court of Justice rendered its ruling in the Achmea case concerning
a Bilateral Investment Treaty (BIT) between the Kingdom of the Netherlands and
the Czech and Slovak Federative Republic. In the case, a Dutch insurance
company invoked the BIT against the Slovak Republic before an arbitration
tribunal sitting in Germany. Article 8 of the BIT laid down that a dispute between
one of the two contracting parties and an investor of the other contracting party
should be submitted to an arbitration tribunal constituted for each individual case
in the customary way, where each party to the dispute appoints one member of the
tribunal whereupon these two members jointly select a chairman of the tribunal.
The arbitration tribunal was to determine its own procedure applying the United
Nations Commission on International Trade (UNCITRAL) Arbitration Rules,
and it was to decide the dispute on the basis of the law.

16 Order of the Court in Case C-555/13, Merck Canada, EU:C:2014:92.
17 See inter alia, Case C-377/13, Ascendi Beiras Litoral e Alta, EU:C:2014:1754. That the Tribunal

Arbitral Tributário can make preliminary references has been confirmed in Case C-256/14,
Lisboagás GDL, EU:C:2015:387; Case C-516/14, Investimentos Imobiliários e Turísticos, EU:
C:2016:690; Case 26/16, Santogal M-Comércio e Reparação de Automóveis Lda v. Autoridade Tributária e
Aduaneira, EU:C:2017:453; Case C-295/17, MEO – Serviços de Comunicações e Multimédia S.A. v.
Autoridade Tributária e Aduaneira, EU:C:2018:942; Case C-581/19, Frenetikexito – Unipessoal Lda, EU:
C:2021:167; and Case C-695/19 Rádio Popular EU:C:2021:549.

18 Paschalis Paschalidis, ‘Arbitral Tribunals and Preliminary References to the EU Court of Justice, Arb. Int’l
663, at 673ff. (2017), and Basedow, supra n. 2, at 367, 384ff. See also Advocate General Wathelet in his
Opinion in Case C-284/16, Achmea, EU:C2017:699, point 88.

19 Case C-284/16, Achmea, EU:C:2018:158. For a case-note on this ruling, see Björn Arp, Slowakische
Republik (Slovak Republic) v. Achmea B.V., Am. J. Int’l L. 466 2018.
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The dispute between Achmea and the Slovak Republic was decided by the
arbitration tribunal in accordance with the BIT. The Slovak Republic, however,
went on to challenge the arbitral award before the German courts and the case
ended up before the German Federal Court of Justice (Bundesgerichtshof,
Germany’s highest court of civil and criminal jurisdiction) who decided to submit
a preliminary reference to the European Court of Justice. This preliminary refer-
ence in turn caused the Court of Justice to consider the jurisdiction of the
arbitration tribunal.

The Court of Justice found that one of the principal reasons for the existence
of Article 8 of the BIT was the exceptional nature of the tribunal’s jurisdiction
compared with that of the courts of the Netherlands and Slovakia. This meant that
the arbitration tribunal was not made part of the system of judicial resolution and
consequently could not be considered part of the judicial system of the two
Member States. It followed that the arbitration tribunal in the Achmea case could
not be considered to be a court or tribunal ‘of a Member State’ within the meaning
of Article 267 TFEU.20 The fact that the arbitration tribunal derived its jurisdiction
not only from an international treaty but also from the Netherlands and
Czechoslovakian statutes ratifying the BIT by virtue of which the BIT became
part of the legal orders of those Member States could not lead the Court of Justice
to a different conclusion – as had otherwise been proposed by Advocate General
Wathelet.21

In other words, whereas the Court of Justice’s 2014 admission of preliminary
references from the two Portuguese arbitration tribunals could be construed as a
softening of the Court’s approach to references from such tribunals, the subsequent
ruling in Achmea has made it clear that such construction cannot be sustained.

2.3 PERMANENT CHARACTER

As observed in section 2.1 above, when considering whether or not to admit a
preliminary reference from an arbitration tribunal, the Court of Justice also pays
considerable attention to whether the tribunal has a ‘permanent character’.

As will be well-known to the reader, arbitration can take either an ‘institu-
tional’ or an ‘ad hoc’ form. Institutional arbitration confers the role of administer-
ing the arbitration process to a specialized institution such as the Arbitration
Institute of the Stockholm Chamber of Commerce (SCC) in Sweden, or the

20 Case C-284/16, Achmea, EU:C:2018:158, paras 44–46.
21 See Opinion by Advocate General Wathelet, Achmea, EU:C:2017:699, point 96.
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International Chamber of Commerce (ICC) in France.22 Each institution has its
own set of rules which provide a framework for the arbitration, and its own form
of administration to effectuate the process. Ad hoc arbitration, on the contrary, is
not administered by an institution and the parties themselves determine all aspects
of the arbitration, such as the number of arbitrators, the process for the appoint-
ment of arbitrators, the procedure for conducting the arbitration, and the applic-
able law. In either form, the composition of the arbitration tribunal is short-lived as
their activities cease when an arbitral award has been rendered in the individual
case.

The fact that each individual arbitration tribunal is short-lived does not mean
that no arbitration tribunal can fulfil the permanence criterion. Thus, it is clear
from the Court of Justice’s case-law that the permanence criterion does not
concern the actual composition of the individual arbitration tribunal, but rather
it relates to the institutionalization of arbitration as a way of settling disputes. To
put this in other terms, the question of whether the permanence criterion has been
met must be answered with reference to the arbitration institution administering
the arbitration procedure and not with respect to the specific arbitration tribunal
deciding the actual dispute. This means that ad hoc arbitration tribunals are not
eligible for making preliminary references, whereas the same is not necessarily true
with respect to institutional arbitration.

In the Ascendi Beiras Litoral e Alta ruling, mentioned in section 2.2 above, the
Court of Justice observed that the composition of the trial formations of the
arbitration tribunal (Tribunal Arbitral Tributário) was ephemeral and their activity
ended once their ruling had been given. Nevertheless, ‘the fact remained that, as a
whole, the Tribunal Arbitral Tributário, as an element of the system referred to, is
permanent in nature’.23

Similarly, in the Merck Canada ruling, the Court of Justice held that the
permanence criterion had been met since the Portuguese arbitration tribunal
(Tribunal Arbitral Necessário) had been established on a legislative basis, had
permanent compulsory jurisdiction, and had applicable procedural rules defined
and framed by national legislation. The fact that the Tribunal Arbitral Necessário
could vary in form, composition, and rules of procedure according to the parties’
choices, and that it was dissolved after making its decision, could not change this
conclusion. In the Merck Canada case, the arbitration tribunal was essentially an ad
hoc tribunal since there was no arbitration institution to ensure its permanent
character. Irrespective of this, the permanence was considered to be fulfilled since

22 It must be added that even though institutional arbitration may fulfil the ‘permanence criterion’, such
arbitration may fail to meet the requirement that the ‘court or tribunal’ must be ‘of a Member State’.

23 Case C-377/13, Ascendi Beiras Litoral e Alta, EU:C:2014:1754, para. 26.
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the relevant Portuguese legislation conferred compulsory jurisdiction upon the
Tribunal Arbitral Necessário to determine, at first instance, disputes involving
industrial property rights pertaining to reference medicinal products and generic
drugs.

2.4 COMPULSORY JURISDICTION

Whether the arbitration tribunal has compulsory jurisdiction is the third criterion
of particular relevance when the Court of Justice considers whether a tribunal is
considered competent to submit preliminary references under Article 267 TFEU.
‘Compulsory jurisdiction’ essentially means that if one of the parties institutes
proceedings before an arbitration tribunal to settle a dispute with the other party,
then the tribunal will have jurisdiction even without the parties having entered
into an agreement to this effect and even if the other party objects to the dispute
being decided by the tribunal. With regard to commercial arbitration, this criterion
will not be met since (before adopting the arbitration agreement) the parties will
not be obligated – either in law or in fact – to settle their disputes by arbitration.24

In addition, in the case of commercial arbitration the authorities in the Member
State in question will neither be involved in the choice of arbitration nor will they
be under an ex officio obligation to participate in the processing of the case before
the arbitration tribunal.

From the above it follows that the ‘compulsory jurisdiction’ criterion is not
merely met when it follows from national law that the arbitration tribunal provides
the only means of solving the dispute and a defendant cannot opt not to accept the
tribunal’s jurisdiction.25 The criterion will also be met in cases where one party has
a choice between instituting proceedings before the ordinary courts or before an
arbitration tribunal, and if the party chooses to go to the arbitration tribunal, the
other party (the defendant) must accept the arbitration tribunal’s jurisdiction (even
though there is no prior agreement between the two concerned parties to this
effect).

Above, we have briefly mentioned the Ascendi Beiras Litoral e Alta case
concerning arbitration in the field of tax between a taxpayer and the Portuguese
Republic. Portuguese law provided that tax arbitration constituted an alternative
means of judicial resolution of tax disputes and conferred general jurisdiction on
arbitration tribunals dealing with taxation for assessing the legality of the payment
of any tax. Therefore, a taxpayer who wanted to challenge the tax authorities’

24 Case C-185/19, KE, EU:C:2019:779, paras 18–19.
25 This is the situation with regard to the Danish Labour Court, as the summary of the Handels – og

Kontorfunktionærernes Forbund case in s. 2.2 supra, showed.
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decision was free to choose whether to do so by bringing an action before the
arbitration tribunal or before the ordinary Portuguese courts. However, the fact
that arbitration was not the only possible means did not entail that the arbitration
tribunal was not covered by Article 267 TFEU. It was sufficient that according to
the applicable Portuguese legislation the arbitration tribunal constituted compul-
sory jurisdiction for the tax authorities when the taxpayer had chosen to com-
mence proceedings before the arbitration tribunal.26 On this background, the
Court of Justice concluded that as an element of the system of judicial resolution
of tax disputes, the Portuguese arbitration tribunals dealing with taxation met the
requirement of compulsory jurisdiction.27

From the above examination it follows that in order for the condition of
compulsory jurisdiction to be met, it is decisive that where a plaintiff has chosen to
institute proceedings before an arbitration tribunal, the defendant will not be able
to refuse the tribunal’s jurisdiction, but, on the contrary, the defendant must be
compelled to defend itself before it.28

2.5 COURT OF JUSTICE’S CONTEMPORARY APPROACH TO PRELIMINARY REFERENCES

FROM ARBITRATION TRIBUNALS: SUMMARY OF FINDINGS

Above we have shown that in its case-law regarding arbitration tribunals’ access to
submit preliminary references to the European Court of Justice, three criteria hold
particular relevance: the arbitration tribunal must (1) be established by law;
(2) have a permanent character; and (3) have compulsory jurisdiction. In practice
this means that where the Member States themselves have introduced or formally
recognized arbitration tribunals that are tasked with settling disputes in specific
areas, such as industrial relations, tax, and industrial property rights, the tribunals
may be competent to make preliminary references. Illustrative examples from the
Court of Justice’s case-law are the Danish Labour Court and the Portuguese Tax
Arbitration Tribunal. Nevertheless, these examples are merely the exceptions that
confirm the rule; namely, that in practice (commercial) arbitration tribunals do not

26 See similarly Case C-370/18, Uniunea Naţională a Barourilor din România v. Marcel – Vasile Holunga, EU:
C:2018:1011, para. 16.

27 Case C-377/13, Ascendi Beiras Litoral e Alta, EU:C:2014:1754, paras 27–29. See also Order of the
Court in Case C-555/13, Merck Canada, EU:C:2014:92.

28 Contrast this with the Court of Justice’s finding in Nordsee, summarized in s. 2.2, supra, where, in para.
11, it observed that, before entering into the contract, the parties were under no obligation to refer
their disputes to arbitration, but rather until signing the contract they were free to leave their disputes
to be resolved by the ordinary courts or to opt for arbitration by inserting a clause to that effect in the
contract.
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meet the Court of Justice’s criteria for being able to submit preliminary references
in accordance with Article 267 TFEU.29

3 SHOULD ARBITRATION TRIBUNALS BE ABLE TO SUBMIT
PRELIMINARY REFERENCES (DE LEGE FERENDA)?

3.1 INTRODUCTION

As we have seen in section 2, even though more than half a decade has passed since
Professor Basedow made his observation that ‘the Court of Justice should reconsi-
der its interpretation of Article 267 TFEU’ and allow commercial arbitration
tribunal access to use the preliminary reference procedure, the European Court
of Justice arguably has maintained its traditional approach. In this section, we
therefore provide an overview of the pros and cons with regards to allowing
commercial arbitration tribunals improved access to submit preliminary references
to the Court of Justice. On this basis, we provide our conclusion as to whether, in
our opinion, the Court of Justice should revise its case-law.

3.2 PROS: ARGUMENTS IN FAVOUR OF INCREASING ARBITRATION TRIBUNALS’
ACCESS TO SUBMIT PRELIMINARY REFERENCES

As convincingly reflected in Professor Basedow’s observation set out in section 1
above, there are strong reasons to question the appropriateness of the Court of
Justice’s refusal to admit preliminary references from commercial arbitration tribu-
nals. A particularly strong argument would seem to be that it is essential for arbitral
awards to be made in accordance with applicable law, including EU law, since
such awards are normally enforceable in a similar way to judgments rendered by
ordinary courts. Moreover, in most cases an arbitral award will have the force of
negative res judicata with regard to subsequent legal proceedings before the
ordinary courts.30

29 In order to provide a full picture, it may be added that, to some extent, Member State courts have a
right to seek advice from the European Commission, but this right does not extend to arbitration
tribunals. Nevertheless, in some cases the European Commission has shown itself willing to provide
advice to arbitration tribunals; see in this regard Assimakis Komninos, Arbitration and EU Competition
Law in International Antitrust Litigation: Conflict of Laws and Coordination 205 (Basedow, Francq & Idot
eds), and Lucian Ilie and Amy Seow v. Lucian Ilie, Amy Seow, International Arbitration and EU
Competition Law Complement Rather Than Contradict One Another, 34(6) J. Int’l Arb. 1007–1038, at
1024ff. (2017).

30 Arbitral awards are not covered by Brussels I (Recast) Regulation 1215/2012, see recital 12. See also
Case C-536/13, ‘Gazprom’ OAO v. Lietuvos Respublika, EU:C:2015:316; and Case C-185/07, Allianz
SpA, EU:C:2009:69.
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Against this background, it may be argued that it is unfortunate for this
important area within the administration of justice to fall outside the scope of
Article 267 TFEU, with the consequent risk that an important part of the practice
of law could become inconsistent with EU law. Furthermore, still more cases are
decided through arbitration and this is particularly true with regard to international
cases that produce trans-border effects, making it all the more likely that the cases
will display EU law aspects.31 Moreover, the European Union has increasingly
adopted rules of a private law nature which are particularly relevant for the types of
disputes that are decided by arbitration, such as contract law, company law, and the
law of intellectual property.32 Finally, the national courts’ access to submit pre-
liminary references as part of the review of arbitral awards does not arguably
provide a viable alternative to arbitration tribunals’ own access to make preliminary
references, since only a small minority of all arbitral awards are subjected to review
by ordinary courts which can only carry out a more limited review.33 In addition,
some authors point out that such subsequent review can not only be costly but also
time-consuming and thereby conflict with one of the main objectives for choosing
arbitration.34

3.3 CONS: Arguments against increasing arbitration tribunals’ access to
submit preliminary references

With regard to Article 267 TFEU, it is important to bear in mind that courts are
part of the state apparatus entrusted with the task of ensuring compliance with the
law – EU law included. In contrast to this, normal commercial arbitration tribunals
are, by definition, private law entities, since they derive their competence from a
private agreement. For the very same reason, the parties to an arbitration proce-
dure can, to a large extent, decide the format, procedural rules, and the scope of

31 See also Advocate General Wathelet in his Opinion in Case C-567/14, Genentech, EU:C:2016:177 at
n. 34.

32 This also includes tort law such as Directive 2014/104 on certain rules governing actions for damages
under national law for infringements of the competition law provisions of the Member States and of
the European Union [2014] O.J. L349/1.

33 In her Opinion in Case C-109/20, PL Holdings, EU:C:2021:321 (which concerned arbitration based
on a trilateral investment treaty), Advocate General Kokott argued that courts of the Member States
should be able to comprehensively review arbitration awards for their compatibility with EU law, if
necessary after requesting a preliminary ruling under Art. 267 TFEU in order to comply with the duty
of sincere cooperation under Art. 4(3) TFEU and the autonomy of EU law under Arts 267 and 344
TFEU.

34 See Basedow, supra n. 2, at 367–386, (371ff. & 381ff.), and Dan Therkildsen & Sebastian Lysholm
Nielsen, Chapter III: The Award and the Courts: Arbitral Tribunals and Article 267 of the Treaty on the
Functioning of the European Union – the Danish By-Pass Rule, in Austrian Yearbook on International
Arbitration 199 & 204 (C. Klausegger et al. eds, Manz’sche Verlags- und Universitätsbuchhandlung
2012).
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the arbitration. Moreover, because they are private law bodies, arbitration tribunals
based in the Member States are not subject to the important EU law principle of
sincere cooperation unlike ordinary courts (and other Member State bodies) that
must comply with this principle.

It follows from our examination in section 2 that most arbitration tribunals fall
outside the Court of Justice’s present delimitation of judicial Member State bodies
which qualify as a ‘court or tribunal of a Member State’ within the meaning of
Article 267 TFEU, and so these arbitration tribunals are not competent to submit
preliminary references. In order to enable arbitration tribunals to submit prelimin-
ary references, the Court of Justice will therefore have to develop new criteria that
will allow tribunals to submit references.35 The Court of Justice will also have to
develop a new legal basis for why an arbitration tribunal will be bound by the
preliminary ruling in the same way as are the ordinary courts of the Member States.
And it will have to decide, on a fragile legal basis, to what extent an arbitration
tribunal should be submitted to the same obligations under EU law as are ordinary
courts with regard to the principles of equivalence and effectiveness; principles that
sometimes necessitate a modification of national procedural rules, such as time-bars
and requirements regarding liability in damages for breaches of EU law.

In order to complete the picture, it should be noted that if arbitration tribunals
were generally considered competent to submit preliminary references, it would
not simply mean that they were given the right to make preliminary references
when they so wanted. Since, as a clear rule, there is no right of appeal with regard
to an arbitral award, the arbitration tribunal would be considered a court of last
instance under Article 267(3) TFEU. This would have the important – and far-
reaching – consequence that the arbitration tribunal would be under an obligation
to refer. This observation is not affected by the fact that Article 34 of the
UNCITRAL Model Law provides some limited possibilities of submitting an
arbitral award for review with the national courts.36 If arbitration tribunals not
only had the option, but rather were under an obligation to make preliminary
references whenever a relevant and unclarified question of EU law arose, this
would both delay the arbitration procedure and make the dispute known to the
public. In other words, it would undermine two of arbitration’s key attractions;
namely, that parties can have a fast settlement of their dispute which takes place in
confidence.

Enabling arbitration tribunals to submit preliminary references would prolong
the procedure before the arbitration tribunal and would introduce a potential new

35 See Sotiris I. Dempegiotis, EC Competition Law and International Arbitration in the Light of EC Regulation
1/2003, J. Int’l Arb. 365, 388 (2008).

36 See in this respect Broberg & Fenger, supra n. 6, Ch. 6.
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delaying tactic to a recalcitrant party. In addition, it would increase the Court of
Justice’s already excessive case-load. This would likely increase the Court’s proces-
sing times for both direct actions and preliminary references from the national
courts.

Finally, it may also be useful to note that arbitration tribunals form a rather
heterogeneous group, ranging from tribunals composed of Supreme Court justices,
highly experienced advocates, and law professors, to tribunals where the arbitrators
have no legal education and are unqualified for appraising the parties’ unjustified
requests for preliminary references to the Court of Justice. This clearly militates
against putting arbitration tribunals on the same footing as ordinary courts under
Article 267 TFEU. The very considerable heterogeneity amongst arbitration
tribunals also means that it would be significantly easier to artificially construe a
legal dispute that could form the basis for a preliminary reference without this
being apparent to the Court of Justice. Essentially, this would increase the risk of
abuse of the preliminary reference procedure, since the Court of Justice has
consistently held that it is only willing to answer preliminary questions from a
national court that will be able to use the answer when deciding a real and specific
pending dispute.37

4 CONCLUSION

As shown above, we do not doubt that there are convincing arguments for
allowing arbitration tribunals to submit preliminary references. It is, however,
equally apparent that there are substantial practical considerations as well as con-
siderations of principle that militate against this move. In addition, it is worth
observing that the European Court of Justice’s present approach towards arbitra-
tion tribunals is fully consistent with its general, well-established, and well-proven
delimitation of which national courts and other judicial bodies are competent to
submit preliminary references under Article 267 TFEU. If the Court of Justice
were to provide arbitration tribunals a wider access of submitting preliminary
references than they have today, this would contravene the existing coherent
delimitation of bodies competent to make preliminary references.

We do not question that there would be advantages in giving arbitration
tribunals access to submit preliminary references but, on balance, we do not find
that the benefits outweigh the equally obvious drawbacks. We therefore

37 See Advocate General Reischl in Case 102/81, Nordsee, EU:C:1982:31, [1982] E.C.R. 1095 at 1123.
This is not to say that, until now, cases forming the basis for preliminary references have never been
contrived. See e.g., Broberg & Fenger, supra n. 6, Ch. 5.
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respectfully submit that, overall, the Court of Justice’s present practice with respect
to arbitration tribunals is well-founded and should be upheld.

An arbitration agreement lays down that a specific existing dispute or possible
future disputes relating to a legal relationship shall not be adjudicated by the
ordinary courts, but shall instead be resolved by an arbitration tribunal. Since the
parties voluntarily agree not to use the ordinary courts, it could be argued that by
opting for arbitration the parties have also voluntarily ruled themselves out (via the
arbitration tribunal) from drawing upon the preliminary reference procedure.
However, this is a clear oversimplification of matters. Thus, as we have shown
in this article, it is possible to point to strong practical reasons why commercial
arbitration tribunals should be allowed the possibility of using the preliminary
reference procedure laid down in Article 267 TFEU. Prominent scholars such as
Professor Basedow have argued in favour of making it possible for these tribunals
to refer. On balance, we reach the opposite conclusion.

Another solution would seem to be to create a scheme whereby arbitration
tribunals may ask the ordinary courts of a Member State to make a preliminary
reference, on behalf of the tribunal. Indeed, such a scheme has expressly been
created under Danish law.38 Thus, in section 27 of the Danish Arbitration Act
2005, Denmark has introduced a special scheme whereby a Danish arbitration
tribunal may ask an ordinary Danish court to submit a reference to the European
Court of Justice. Whereas, on the face of it, this would seem to provide a solution
to the EU law challenges faced by commercial arbitration tribunals, on closer
examination it will be apparent that the scheme might not be workable. Thus,
according to the case-law of the Court of Justice, if the referring court itself is
precluded from applying the Court of Justice’s answer set out in the preliminary
ruling because the dispute giving rise to the reference is not pending before it (as
will be the situation in the scheme outlined here), the Court of Justice will simply
decline to answer the preliminary question. This is so even if other national courts
(or an arbitration tribunal) would benefit from the preliminary ruling.39

It is difficult to point to other solutions that will allow commercial arbitration
tribunals access to use the preliminary reference procedure. Thus, whether we like
it or not, it seems that where parties opt for arbitration – and thereby voluntarily
agree not to use the ordinary courts – they also rule themselves out from drawing
upon the European Court of Justice through the preliminary reference procedure.

38 According to Professor Basedow, also the German Code of Civil Procedure would appear to allow for
this under German law, see Basedow, supra n. 2, at 367–386, (375).

39 See further Morten Broberg & Niels Fenger, Arbitration Cases and Preliminary References to the European
Court of Justice – an Assessment of ‘the Danish Solution’, Arb. Int’l 36, 147–155 (2020). See also Maciej
Szpunar, Referrals of Preliminary Questions by Arbitral Tribunals to the CJEU, in The Impact of EU Law on
International Commercial Arbitration 85, 107–108 (Ferrari ed., Juris 2017).
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