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Abstract: This article presents a transcription of the Q & A session which followed the online 

lecture by Robert Spano, President of the European Court of Human Rights (ECtHR or Court), 

delivered on 29 May 2020. The event was organised by iCourts, Centre of Excellence of 

International Courts, Faculty of Law, University of Copenhagen, in collaboration with 

Verfassungsblog, and broadcast to a global audience. The questions posed to Judge Spano were 

collected from the online audience who could send in their questions via Twitter to #AskSpano 

before and during the online event. The questions which were then posed anonymously to Judge 

Spano by Professor Mikael Rask Madsen, Director of iCourts. The Interview covers a host issues 

related to the current situation of the ECtHR, including subsidiarity, processual review, election of 

judges, Covid 19 challenges to human rights and the reform process of the Court. 
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Introduction 

 

This article presents a transcription of the Q & A session which followed the online lecture by 

Robert Spano, President of the European Court of Human Rights (ECtHR or Court), delivered on 

29 May 2020. The event was organised by iCourts, Centre of Excellence of International Courts, 

Faculty of Law, University of Copenhagen, in collaboration with Verfassungsblog, and broadcast to 

a global audience. The talk was originally planned as a public event at iCourts in Copenhagen, 

where Judge Spano was to deliver his first public address after taking over the presidency of the 

ECtHR. It was rescheduled as an online event due to the Covid-19 outbreak and resulting lockdown 

of the university.  

The present text is a transcript of the Q & A session. The text has been edited for grammar, 

concision and clarity. We have, moreover, shortened certain passages to fit with the requirements of 

the European Convention on Human Rights Law Review. For the original, unedited version, please 

see the video of the session.1 

The questions posed to Judge Spano were collected from the online audience who could send in 

their questions via Twitter to #AskSpano before and during the online event. Two iCourts 

researchers, Jacob Livingston Slosser and Sarah Scott Ford, helped collect and bundle the questions 

which were then posed anonymously to Judge Spano by Professor Mikael Rask Madsen, Director of 

iCourts. Questions posed by Mikael Rask Madsen are in italics – the responses from judge Spano 

are in regular font. 

 

 

 

 

 

 

 

 

 

 
1 The full video recording of the event, including Judge Spano’s opening speech, is available as a permanent link: 

<https://jura.ku.dk/icourts/news/2020/judicial-independence-online-public-talk-by-robert-spano/>.  

This preprint research paper has not been peer reviewed. Electronic copy available at: https://ssrn.com/abstract=3772675

Pr
ep

rin
t n

ot
 p

ee
r r

ev
ie

w
ed



5 

 

Interview 

 

Mikael Rask Madsen: With the Interlaken reform process now concluded, to what extent can it be 

regarded as fully successful, and will challenges remain for the Court? What factors will be vital for 

its success over the next – say – ten years, and beyond? 

 

Robert Spano: This is an extremely important question. I think I would answer it with three points. 

The first is: to the extent that the Interlaken process has allowed the Court the ability to institute 

reforms for the filtering and prompt disposition of unmeritorious cases or those which do not fulfil 

admissibility requirements, I think it has been a success. Of course, being able to dismiss cases 

promptly for a human rights court is not necessarily an element of success that we want to highlight. 

What it does do, however, is giving us more leeway to deal with the more important cases. So, the 

single judge system, and the incredible work done by the filtering division of the Court has – for the 

past seven or eight years – helped us to deal with incoming cases very promptly, allowing individuals 

from all over Europe to receive a first answer on whether their cases will be dealt with at all. This has 

been, I think, an element of success.  

My second point is a however. Although the Interlaken process has helped us in many ways to find 

ways to be more expeditious when it comes to priority cases with the use of our priority policy, it has 

still left us with a bulk of very numerous, meritorious chamber cases. For those familiar with the 

priority policy, these are cases that fall under category four of the priority policy.2 There is a potential 

Convention issue, but they are not priority cases. We have many, many cases of that kind.  

The third point is: for the future, the remaining challenge is to tackle strategically the bulk of these 

cases and minimise the time it takes for us to deliver justice. There are three ways of doing that. Of 

course, I would wish for unlimited resources. It goes without saying. But the European Court of 

Human Rights is an institution of limited resources, the Court needs to be reactive and agile in using 

the resources that we have. We will continue to make our argument clear that the member states 

should make sure that the Court is capable of delivering justice in a manner which is acceptable, and 

that, of course, requires reflecting on the resources provided to the Court. But there are three ways in 

which we are looking at this issue now.  

 

 
2 See, The Court’s Priority Policy: <https://www.echr.coe.int/Documents/Priority_policy_ENG.pdf>. 
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First, we need to think about ways to enforce the priority policy more adequately, to look at category 

1 to 3 cases3 in a more targeted manner and to try to expedite those types of cases in particular. The 

second approach we are looking at is the increased use of the committee system of three judges. We 

have already instituted what we call the broader WECL4 programme, which allows us to filter more 

cases from chambers to committees if we consider that, in general, the facts of the case and the legal 

issues involved constitute well-established case law. It goes without saying that the committee 

procedure is less cumbersome and allows us to deal with cases more expeditiously.  

The final element that is very important and one which will be at the forefront of my presidency, is 

to become increasingly capable of adapting our working methods by the use of information 

technology. There are immense capabilities and possibilities in that area. The Court has a fantastic IT 

department, with extremely creative people that I work with every day to try to find ways to create 

an environment where we can move forward faster by using the capabilities that information 

technology provides us. 

 

Mikael Rask Madsen: You coined the term “the age of subsidiarity”, and we have received a set of 

questions related to subsidiarity. One of them is: What are the pros and cons of a process-based 

approach in the interplay of the Court and national parliaments? And does the absence of a clear-

cut set of criteria for what constitutes a good parliamentary process reflect a robust and coherent 

application of the principle of subsidiarity? 

 

Robert Spano: The questions posed concerns with the application of the principle of subsidiarity 

when parts of the substantive necessity analysis by the Court, usually under the qualitative provisions 

of Articles 8 to 11, relate to the parliamentary assessment of the human rights issues involved . 

Usually, the first case that comes to mind is Animal Defenders v the United Kingdom.5 But there are 

other cases: Lambert v France,6 S.A.S v France.7 There are also other cases where this element has 

come into play. I will look at the pros of the process-based review first. The advantage of the Court 

 

 
3 Ibid. 
4 Well Established Case Law. 
5 Animal Defenders International v the United Kingdom [GC] App no 48876/08 (ECtHR, 22 April 2013). 
6 Lambert and Others v France App no 46043/14 (ECtHR, 5 June 2015). 
7 S.A.S. v France App no 43835/11 (ECtHR, 1 July 2014). 
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taking parliamentary assessment into account is first and foremost, that it incentivises the culture of 

human rights engagement by parliaments. Parliaments, in other words, by taking account of the 

human rights issues by themselves, engaging with the different conflicts of interests that are 

implicated in the most difficult of human rights cases between the individual and public interests, will 

themselves have, to some extent, taken ownership of the human rights issue in question. Now that, of 

course, as a general policy matter, is a good thing. The fundamental Convention idea is to create a 

culture of human rights at the national level. So that is, I think, the main advantage of the process-

based review at the parliamentary level.  

The weakness of that approach and the Court’s main challenge remains, of course: to what extent can 

the Court make a qualitative assessment of parliamentary procedures and the substantive component 

of their assessment? Up until now, the Court has been extremely careful. And we will see how the 

Court will develop its jurisprudence in this area. But there is a whole host of institutional and 

structural issues that come into play in that assessment. It remains to be seen how the Court will deal 

with this. In short, the use of the process-based review for parliamentary decision-making has certain 

advantages at the conceptual level. But at the practical level, the Court must be very careful that it is 

not being caught up in a situation where the parliamentary process is, in itself, a facade. That it is not 

a good faith engagement with human rights elements. In a given case, the distinction between the two 

is for the Court to assess. 

 

Mikael Rask Madsen: We will continue a little bit more about subsidiarity. You have made the case 

for negative subsidiarity in the context of qualified rights in the rule of law democracies. But what 

about the case for positive subsidiarity in these very contexts? 

 

Robert Spano: There is an interesting premise to that question, which I am not sure I agree with. Let 

me first say, the dichotomy of subsidiarity as being, on the one hand, negative, and on the other hand 

positive, does not have any resonance in the case law. The Court has never made that distinction in 

the case law. It has never qualified the principle of subsidiarity in its negative orientation on the one 

hand, or its positive orientation on the other. But this has been the way in which some academics and 

commentators have tried to theorise about the principle of subsidiarity. I remember an extremely 
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interesting article by Professor Eva Brems of Ghent University, in the Netherlands Quarterly of 

Human Rights published in 2019, where the argument for positive subsidiarity was made.8   

The premise, that my own extrajudicial writings on subsidiarity encapsulate the negative notion of 

subsidiarity, is in my view wrong.9 I do not think that my argument is based on the idea that 

subsidiarity and its robustness is good because it will create a less influential court. I think that is 

incorrect. My view of subsidiarity, and this is, of course, my own reflection on the case law, is that 

the actual purpose of the subsidiarity framework of the Convention – which has been there since its 

infancy – is meant to require national authorities to preserve and enhance human rights. That is the 

purpose of subsidiarity. To the extent that the Court has elaborated on that principle, has refined that 

principle, has clarified and even operationalised that principle in its case law, has been, in my view, 

to promote what some commentators call positive subsidiarity.  

For example, in recent Grand Chamber judgments, the Court has explicitly developed certain criteria 

for the application of Convention provisions to assist national authorities in their implementation. 

This is one of the elements that encapsulates positive subsidiarity. Now, there are other orientations 

of subsidiarity that are intended to counterbalance the idea that the Court may be overly deferential 

in some respects. But the notion that there is a dichotomy of negative and positive subsidiarity, where 

the Court has been more prone to apply an orientation which is negative, I would respectfully disagree 

with that. 

 

Mikael Rask Madsen: In some countries, the European Court has become quite controversial.  Do 

you believe that an increased emphasis on procedural subsidiarity may help the Court gain a broader 

public acceptance, or are people at the end of the day mainly interested in the substantial outcomes 

of the cases and not how they were treated in procedural terms? 

 

Robert Spano: What I would say again about subsidiarity is that the Court itself has no choice 

whether to build its jurisprudence on the principle of subsidiarity or the margin of appreciation. These 

 

 
8 E Brems, ‘Positive subsidiarity and its implications for the margin of appreciation doctrine’ (2019) 37(3) Netherlands 

Quarterly of Human Rights, 210–227.  
9 R Spano, ‘Universality or diversity of human rights?: Strasbourg in the age of subsidiarity’ (2014) 14 (3) Human Rights 

Law Review, 487-502; R Spano, ‘The future of the European Court of Human Rights—subsidiarity, process-based review 

and the rule of law’ (2018) 18(3) Human Rights Law Review, 473–494. 
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are institutional components which are embedded in the Convention system itself. What I would say 

– I do believe and have made this argument in the articles referenced – that the sustained development 

of a true human rights-oriented framework in Europe must be based on public acceptance. Human 

rights norms cannot be a pure top-down imposed system of values. It needs to be, and flourish, at the 

grassroots level within the hearts and minds of people. It is the job of all of us in the human rights 

field, whatever our roles, to try to incentivise that process. What subsidiarity does is tell the national 

authorities that if you do your job and you do it in good faith, that may have consequences. The Court 

will look at the way in which you have examined the issue in a more favourable light. Will that 

enhance the legitimacy of the Court overall? I cannot answer that question. But, I would answer that 

at the practical level, at the structural level, it creates a system that is more balanced overall. Again, 

it enhances the core rationale of the Convention system: that human rights are protected as close to 

the person as possible; that they are protected in everyday life: by every executive official, by every 

police officer, by every judge. They are not just protected in a faraway French city called Strasbourg. 

That is the whole idea of the institutional framework about which we are now speaking. 

 

Mikael Rask Madsen: The challenges to the authority of the Court have been numerous in recent 

years. So, what is it, besides subsidiarity, that the Court can and should do in order to regain, solidify, 

and even expand this authority in the member states? 

 

Robert Spano:  I would say two things. The first is that the Court should never stop acting as a court. 

The Court’s legitimacy is, at the end of the day, based on it being perceived as an institution that 

functions, decides cases, and that acts in a disciplined manner, in accordance with the procedural 

rules in place, and provides as clear and qualitatively good reasoning as possible. That is number one.  

Number two, the Court is a forum where an evolution occurs in regard to our understanding of 

Convention guarantees. The Court is entrusted with the understanding of the way in which human 

rights guarantees and provisions evolve over time. This is the ‘living instrument’ doctrine. But, the 

‘living instrument’ doctrine is not an insulated doctrine. It is a doctrine that takes account of the way 

in which our understanding of the Convention guarantees is practised among the member states. It is 

for the Court to be very clear that it interprets and applies the Convention, not in a static manner, not 

in a retrogressive manner, but in a manner that takes account of our ever-expanding understanding of 

the realities of human life. The way in which human rights are guaranteed within the Convention, as 

textually framed in the Convention, are to be applied to novel realities. For example, in issues 
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regarding the digital age, issues of family life, and so forth, the Court must be at the forefront of 

understanding and conceptualising the ways in which the Convention should be interpreted in the 

future. 

 

Mikael Rask Madsen: We have a question about cases involving Article 5 in conjunction with Article 

18. The question is whether you have taken any measures to speedily conclude and prioritise these 

cases? 

 

Robert Spano: The cases, which you mention under Articles 5 and 18, are cases that would be 

priority cases under the current policy. So, either category 1 or category 3 of our priority policy would 

take account of the cases, which are, for example, detention related cases. So no, I do not see a need 

at this point to reformulate the priority policy because we already take such cases very seriously. I 

assume the question is posed mainly in relation to the many, many cases we have from Turkey dealing 

with the detention of judges, prosecutors and civil servants. And there again, the issue is really one 

of bulk. It is one of the massive amount of numbers that we have in front of us. That is why we have 

attempted to deal with the mass influx of cases by identifying leading test cases which can encompass 

as many cases as possible, where an outcome is found and a decision is published by the Court. 

 

Mikael Rask Madsen: We have received quite a lot of questions related to the failed coup in Turkey 

on 15 July. Particularly its legal aftermath. I know that you cannot possibly address all of these. 

Notably, some of these are pending cases. I have tried to compile the questions a little bit with the 

help of my assistants. Some general questions relate to this situation. The perhaps most central 

question that comes up over and over again, is whether you can explain the Court's decision to send 

tens of thousands of cases related to the state of emergency back to Turkey; and in particular, the 

insistence on treating the Constitutional Court as an effective remedy? 

 

Robert Spano: These are general questions, and they deserve an answer. It is, of course, not for me 

to give an interpretation of our judgments or explain them in more detail. The judgments and the 

decisions live for themselves. However, let me try to frame my answer in as general terms as possible 

and in several components. The first logical answer to the questions in relation to the way in which 

the Court has dealt with the Turkish cases is to emphasise again the fact that the European Court of 

Human Rights is a court. It is not a monitoring body. It is not a non-governmental organisation. It is 
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not a policy organ. It is not a political institution. Its decisions may have political consequences. But, 

it is a court. And as a court, the European Court of Human Rights has to follow the procedural rules 

set out in the Convention. Procedural rules, which are rather strict when it comes to the admissibility 

of applications. So that is point number one. It may be a self-evident point, but it is the point of 

departure when explaining the starting point for the Court’s decision-making in this area.  

The second point is that the procedural rule in play is a fundamental institutional norm under the 

Convention set out in Article 35. That is the rule on the exhaustion of domestic remedies – effective 

domestic remedies. Now, this rule has been the basis for the Court’s approach to the cases that you 

mentioned. The criticism and the debate is that the Court has dismissed cases without applicants being 

able to resort to remedies at national level which have been, or which they consider not to have been, 

effective. Following the attempted coup in July of 2016, the Court received approximately 38,500 

applications. A large majority concerned dismissed civil servants: more than 30,000 cases, including 

250 judges. A special system was set up in Turkey. This ad hoc commission was set up to deal with 

applications from civil servants, and it allows for the civil servants to then bring an appeal before the 

administrative courts and ultimately before the Constitutional Court.  

The decision by the Strasbourg Court, in the case of Köksal,10is a decision that is based on the idea 

that this mechanism, this framework of remedies domestically, would be considered a priori 

accessible. At that point, the Court was not in a position to call into question the effectiveness of that 

remedy. I think here one has to realise that the nature of the complaints related to the dismissal of the 

civil servants were mainly complaints related to the lack of access to court at the national level and 

because of the way in which the dismissals occurred, based on the decree laws.  

I understand, and I fully appreciate, the criticism levelled at the Court in relation to this group of 

cases. But just to explain, it is based on the Court’s examination of the framework presented to it on 

the way in which it was to function. The Court made it absolutely clear that it is a conditional 

assessment. In other words, there is a long line of case law, in various areas, where the Court makes 

a conditional finding dismissing an application based on non-exhaustion of domestic remedies. 

However, it makes it clear that the Court, when experience with the system at national level manifests 

itself, may come back to the question in the future and make a determination on whether the 

 

 
10 Gökhan Köksal v Turkey App no 70478/16 (ECtHR, 6 June 2017). 
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effectiveness of the remedy has been retained. That, of course, is an element we will take into account 

if and when applications will be lodged with the Court in the future for the same group. 

 

Mikael Rask Madsen: Allow me just to follow up briefly on that, because, you know, practically 

every single organisation – international, non-governmental, the European Union – have reached a 

conclusion that there are, by all means, no effective remedies available. Some of the cases indicate 

flagrant violations with regard to judges, academics, journalists and many others. Are these cases 

just going to be stacked on top of all the other 50,000 cases waiting? What is the perspective for these 

cases? 

 

Robert Spano: Well, the perspective for these cases is clear. I think we have to make a distinction 

between those cases where the Court is considering an application of a detained individual under 

Article 5 on the one hand, and cases in relation to dismissed civil servants, on the other hand. Those 

are two diametrically different types of cases in the sense of obligations under the Convention and 

the way the Convention is implicated. 

Regarding the detention cases, my answer is the one I gave before. The Court is proceeding with 

those cases with the utmost expeditiousness that it can. It is trying to develop solutions and outcomes 

that take account of as many of these cases as possible, because it goes without saying that a Court 

of 47 judges, with just under 30011 lawyers, having to deal with 60,000 cases, many of which coming 

from a particular country, will have a hard time to deal with all of these cases within a short space of 

time.  

So, my answer is that at present, these cases are considered to be dealt with by effective remedies at 

the national level. There can be disagreement on whether that finding of the Court is correct or not. I 

appreciate that. But that is the current case law of the Court. That case law is, of course, one which is 

open to reassessment because effectiveness of remedies is an ongoing issue, which can be reassessed 

if evidence is adduced before the Court, which would lead it to draw a different conclusion.  

However, as things stand, and I do not want to go any further, because of course I cannot, the Court 

considers that the Constitutional Court of Turkey is an effective remedy for Article 5 purposes, for 

example, and this is jurisprudence that goes back way before the coup d’état of 2016.  

 

 
11 During the interview, President Spano misspoke by stating the number, ‘200’.  
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Regarding the civil servants, we are currently proceeding on the basis that the remedies at national 

level are effective. That is the current case law, but it is a conditional assessment. 

 

Mikael Rask Madsen: I appreciate your willingness to answer these questions. Another area where 

we have received quite a lot of questions concerns the current Covid-19 pandemic. One of the 

questions asked is whether you see any specific threats to the legitimacy of the Court posed by the 

Covid-19 crisis, and how you envision the Court’s reaction to any state measures directed towards 

it, assuming the system’s terms of state of emergency? 

 

Robert Spano: I have to say, that one of the most challenging elements of starting my mandate as 

President on 18 May 2020, was the times we are living in. The pandemic, the health crisis, requires 

extra efforts from all of us. I am extremely proud of my colleagues, the judges, and the members of 

the registry, for the incredible work that they have done since the middle of March. We have dealt 

with the crisis in an exemplary fashion, considering the circumstances. My predecessor, President 

Sicilianos, did extraordinary work during his last two months in office. We continued working by 

teleworking; chamber cases were dealt with mainly by written procedure. In other words, we kept 

productivity up. It is our intention not to allow, if we can, any further consequences of the pandemic 

to have an impact on our work.  

I have said to my colleagues, both the judges and the members of the registry staff, that we may not 

be a part of the healthcare environment, we are perhaps or certainly not on the frontlines of saving 

lives, but the Court is on the frontline at another dimension of the pandemic because the pandemic 

puts pressure on the edifice of our democracies, it puts pressure on the principle of the rule of law. It 

also puts pressure on the protection of human rights. There the Court must be, and is, on the frontlines 

of safeguarding the fundamental guarantees under the Convention. It is very difficult at this moment. 

I think no one can predict where we will actually be in one year's time. If I were to give this talk in 

one year's time, probably I would have to re-evaluate most of what I would say now. So, it is very 

difficult to predict to what extent the pandemic itself will create risks for the legitimacy of the Court.  

My answer would be, the Court in its 60 years’ history, has been seized or under threat from any 

number of challenges that have come before it. That is the nature of the work of the Court. It is a 

court that deals with very difficult issues that can have an impact on national political life. It can have 

an impact on social and economic issues of great importance. Remember, for example, the issue of 

terrorism has had a great deal of impact on the work of the Court, and so on. I do not think that the 
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pandemic will, as a matter of law, create risks, which are different in nature and in scope than the 

risks that the Court is faced with in any event.  

There is one last point that I would mention here regarding the current situation. One of the elements 

that I think we all need to look at is the way in which the pandemic -- and now I am speaking from 

the perspective of the Convention system – may influence the ways applications come to the Court 

when they have pandemic-related origins. I think one can clearly identify at least several of these. 

One way is applications related to the right to life. That can possibly be a challenge placed before the 

Court. Applications under Article 8, the right to privacy, private life and home, surveillance measures 

and things of that sort. Applications under Article 11, freedom of assembly, there are potentially 

issues that can be raised. Applications under Article 2 of Protocol 4, related to the liberty of freedom 

of movement, all of these can possibly be lodged. I predict that they will at some point arrive before 

the Strasbourg court.  

They have to be dealt with at the national level first. They are already being brought before national 

courts, as those of us who follow developments at a national level in the member states know. It is 

for the national judge to deal with the Convention-related challenges to the pandemic measures by 

the governments in a manner which conforms to Convention principles as derived from the case law 

of the Court. When such cases come to the Court, there will potentially be a need for the Court to 

clarify the principles that apply in this novel field; a field which is unprecedented in modern human 

history, at least since 1918. 

Mikael Rask Madsen: We have received other pandemic-related questions. One of them concerns 

inmates. In some member states of the Convention system, inmates are not receiving proper treatment 

and many are kept locked up in the same cells. Another related question concerns the social-economic 

consequence of this. For instance, can the reduction of the payment of judges, post-Covid, be justified 

when the coffers are empty at the state level? Are there any plans right now, to take the current crises 

into account in terms of amending the priority policy to get those cases before judges more quickly? 

 

Robert Spano: I think it is important to realise that there is always a certain time lag between the 

Convention system and the jurisdiction of the Strasbourg Court. When a Convention issue is 

generated at the national level, it has to percolate and develop there before it eventually comes to the 

Strasbourg Court. That can often take a considerable amount of time. As things stand, and considering 

Rule 39, our interim measures provision in the Rules of Court, we have not seen that the current case 

law necessitates reformulating our priority policy. However, the pandemic is in its infancy. We may 
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well have to look into those issues in the months to come. I do not exclude that. But to answer your 

question at this point, we have not directly seen the need to change our modus operandi because of 

pandemic-related applications, which have been lodged within the context of Rule 39. I say this with 

some caution and some reservation because that is something we have to look at, of course, very 

closely.  

 

Mikael Rask Madsen: A democratic virtue of human rights law is its aspiration to universality. How 

do you assess the role of the European Court in shaping the principle of judicial independence in 

relation to all our regional human rights courts, which might potentially face quite distinct situations 

while applying it? 

 

Robert Spano: I am a great believer in the notion of a community of judges. What I mean by that is: 

the act of adjudication, the act of judging, in the human rights field, has certain general elements, 

which I think are shared by most judges dealing with this issue. I would hope that the cross-

fertilisation of knowledge gained by the jurisprudence of our Court is disseminated to other 

international courts, as we have seen, for example, in the European Court of Justice, which is a 

channel back and forth as we are regional courts in the same region of law. We also collaborate with 

the Inter-American Court of Human Rights. The jurisprudence of the Inter-American Court is 

something we are very familiar with. We will, for example, soon be together at an official conference 

on the way in which the pandemic has had an impact on our work. Similarly, we cooperate with the 

African Court of Human Rights. I would hope that the way in which we deal with issues of judicial 

independence would create a body of law, at least a body of principles, which are widely shared, to 

be able to be enforceable and utilised across the world. 

 

Mikael Rask Madsen: We have a question about the selection of judges. Are you of the view that 

participation of judges prior to elections in human rights NGOs is a source of potential conflict of 

interest? 

 

Robert Spano: I know where that question originates from. Let me just answer generally. The Court 

is composed of 47 judges from 47 different backgrounds. 47 different countries with variable 

professional experiences, which all come together to create a magical whole. It is the diversity of our 

group, which makes it strong. For me, it goes without saying that we need to have judges with 
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experiences from all walks of professional life. The backgrounds of judges are set out in their 

curriculum vitae, which is submitted to the Parliamentary Assembly of the Council of Europe for all 

to see when those judges are elected. It is one of the strong features of the system that we have this 

diversity on the bench. 

 

Mikael Rask Madsen: We have a question about separate opinions. Do you believe a system of 

separate opinions is beneficial for judicial independence and, also, would it function at a lower-level 

courts as well?  

 

Robert Spano: The issue of separate opinions is an interesting one. Any system of adjudication has 

its pros and cons. The system under the Convention, which derives from Article 45 of the Convention, 

is that any judge of the Court sitting in a case has a Convention-based right to file a separate opinion 

to the Court’s judgment.  

There is an argument, a strong argument, for that type of system when it comes to human rights 

adjudication at the international level. It is the nature of human rights adjudication, which is a process 

of reflection, which often requires the exchange of ideas. We have seen in our Court that views 

expressed coherently, structurally, and in a tempered manner by our colleagues in separate opinions 

has in the future, led to a recalibration of the case law. And I think that is positive.  

My second point is that it allows the judges, within deliberations, to not always and by necessity come 

to a conclusion that is purely based on the lowest common denominator because it needs to attract as 

many votes as possible. Within the Court, especially in the Grand Chamber, we always try to find a 

unity of purpose. It is very important that the Court speaks with as much of a solitary voice as possible. 

We all strive for that. We work extremely hard to arrive at such a conclusion. However, I think that, 

at the end of the day, this has been my experience: the separate opinion system within our framework, 

within our tradition, is on balance, beneficial for our type of adjudicatory process. Of course, when 

the separate opinion issue is discussed, it is often contrasted with the system in force in Luxembourg 

at the European Court of Justice. I think that that system works for them. Potentially because it is, to 

some extent, not a classic human rights adjudicatory system. It has a much broader purpose, often 

dealing with extremely technical issues of the interpretation of secondary legislation and EU law 

where separate opinion-making may perhaps detract more than enhance the quality of the product. 

So that would be my general answer. But there are, of course, varying opinions about this. 
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Mikael Rask Madsen: We have a question about implementation. Some recent surveys suggest that 

43 per cent of leading judgments handed out by the Court over the last ten years are still pending 

implementation? What can the Court do to address this?  

 

Robert Spano: I am not sure that the percentage that you have mentioned is correct. I will have to 

double-check that. However, it is true that the Convention system does have some problems when it 

comes to the execution of judgments. That is clear.  

First, a functional institutional point. The European Court of Human Rights is not an executor organ; 

we do not execute our own judgments, for example, like in the Inter-American system. The body for 

the execution of judgments is the Committee of Ministers of the Council of Europe. So, in fact, that 

question should be directed, at the formal level, to the Committee of Ministers. But that does not 

mean that the Court can operate in a vacuum. The Court must be, and is, attuned to the realities in the 

execution process. When we formulate our judgments, when we formulate the reasoning, and the 

operative provisions, of course, we have in mind the way in which facilitating the execution of 

judgments is easily rendered by the Committee of Ministers. But there are no patent solutions here. 

Article 46 of the Convention is absolutely clear. States, which are recipients of judgments of our 

Court, the Strasbourg Court, are bound under international law to execute those judgments. That is 

an unequivocal, absolute binding norm of international law.  

To the extent that judgments are not executed, we have to find ways of underlining the importance of 

implementation, for the sustained existence of the system.  

 

Mikael Rask Madsen: We also have a question regarding the debate about judicial activism in 

relation to the Court’s dynamic interpretation of some Articles in the Convention. This notion of a 

judicial activism, or alleged judicial activism, could you say a few words about that? 

 

Robert Spano: The notions of judicial activism, and what is usually used at the other end of the 

spectrum, judicial restraint, are interesting concepts, especially for academic purposes and for 

purposes of commentary. I think, however, that they are too binary if one wants to use them 

meaningfully to analyse the body of work of a court like the European Court of Human Rights.  

Judicial activism is usually used with a negative connotation regarding the work of courts. Judicial 

restraint is usually viewed as a positive thing by those who want courts to be more deferential. In that 

sense, for me, both concepts have always begged the question: activists in relation to what? One 
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argument that has been made is that the Court has been very activist when it comes to Article 8. Now 

that, of course means, at least the allegation is made, that the Court has expanded Article 8, its scope 

of remit, its application, far too wide. I can understand that argument. But there are also strong 

counter-arguments to that claim.  

When we classify judicial pronouncements like this, it all depends on what your policy view is of the 

substantive outcome. For some, a judgment of the Court may be considered activist, while others 

consider that it may not. When it comes to the judges, there is also another problem with this binary 

connotation and that is this: whether a judge is conservative or not, liberal or not (which are other, 

often used, labels), is too simplistic because, in my experience, working with the colleagues in my 

Court, judges often are potentially conservative in the sense that it will take quite a lot for them to 

find a violation. But that would apply in a certain field of Convention jurisprudence, while in other 

fields, they consider the Convention provision and the underlying value within that Convention 

provision to require more robust application by the Court. So, within the spectrum of what is labelled 

judicial activism or restraint, you find variations, which again, is not captured by these words. 

 

Mikael Rask Madsen: What should the Court do about bad faith criticism of, and challenges to, the 

Court from executive branches of the state, among others? As an example, the question goes, Theresa 

May claims that Article 8 prevented expulsion cases because an applicant had a cat and so on. What 

is the role of the Court, in what, by most means, is a political game? 

 

Robert Spano: The role of the Court cannot be one of day-to-day engagement with actors at the 

national level that are criticising the Court’s work. Judges cannot be a part of heated domestic political 

debates about its work, its role and so forth. Having said that, the role of a court in the XXI century 

is different from the role of courts and the duties of courts vis-à-vis their societies in the XX century. 

In the XXI century, in the digital age, where we are more transparent with each other, where we are 

able to open up our work and demonstrate how we do things, Courts should be part of or engaged 

with their communities.  

For example, that is what I am doing today. I am a part of a process of explaining, in general, the way 

in which the European Court of Human Rights functions and giving access to interested practitioners 

and the public, addressing questions to the Court; and for me, to the best of my ability within the 

boundaries of what can be considered appropriate for the Court, to give answers to those questions. 

But a part of that is the need for courts, again using information technology, to be visible. To be 
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visible in the sense of not being mystifying entities. We are here to serve the people. We are here for 

the people. There is no independent existence for courts as institutions in and of themselves, divorced 

from the communal life. Therefore, courts need to develop public relations strategies. Courts need to 

be a part of trying to understand how the message the Court delivers, vis-à-vis their judgments, is 

disseminated to the outside world. I must say, the European Court of Human Rights has been 

extremely active in that area. I would mention that a few years ago, at the practitioner level, we 

established the Superior Court Network. It now has close to 100 courts all over Europe who are part 

of a dialogue within that network. We have a very active website with which we try to disseminate 

our information. We are looking into ways in which we can increase the dissemination of important 

information via social media. However, there is a balance to be struck here and to answer your 

question, bad faith criticism by individual actors or politicians at the national level is not a debate that 

courts should enter into. 

 

Mikael Rask Madsen: We have a question that follows up on what you just said about the future 

and new technology. What is the vision of the Court of incorporating the advances in technology, AI 

and machine learning in the processing of cases? 

 

Robert Spano: When I mentioned information technology, that is exactly what I am referring to. 

There are ways in which a court like ours, which is a mass bulk case court, with thousands and 

thousands of cases, can make use of information technology and algorithms to help us in the 

processing of cases; and even in the future, help us in the disposition of cases. There are limits to that; 

the European Court of Human Rights is a court of human judges. That will not change; at least I hope 

not in my lifetime. That does not mean that information technology should not be used to facilitate 

the judicial task. Not at all. We are now in the process of analysing how that can happen. 

 

Mikael Rask Madsen: Now coming to the last question, which I have saved for the very end, because 

the question is, what would President Spano advise judges at the beginning of their judicial career? 

In other words, what is the career advice of someone who has made it to the very top of the European 

judicial system for young, aspiring judges? 

 

Robert Spano: That is a very good question. The first advice is: always be independent.  I am not 

talking about independence in the structural sense. Retain your independence of mind. Make up your 
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mind, after you have assessed calmly and diligently the case from all sides. Do not come to a case 

with a preconceived agenda. Do not make up your mind too quickly. If you work in a multi-member 

panel, make sure that you work in a collegial manner; in a manner that shows respect for your 

colleagues at any given moment. And finally, remember that judges must adhere to the framework 

that define their roles and the rules and norms ascribed to their function. If one is consistently able to 

fulfil all of these criteria, which can be difficult, one will be successful as a judge. 

 

Mikael Rask Madsen: Thank you very much. I would like to finish by once again thanking Judge 

Spano for accepting to participate in this event. This underlines to me that the Court is not just up-

to-date technologically, but also willing to share and to be transparent about its work. And in my 

view, both are fundamental to the future of its work. So, thank you again, Judge Spano. And thanks 

to all of you for listening and writing in questions.  

 

  

This preprint research paper has not been peer reviewed. Electronic copy available at: https://ssrn.com/abstract=3772675

Pr
ep

rin
t n

ot
 p

ee
r r

ev
ie

w
ed



21 

 

Authors:	Mikael	Rask	Madsen	&	Robert	Spano		
Title: Authority	and	Legitimacy	of	the	European	Court	of	Human	Rights:	
Interview	with	Robert	Spano,	President	of	the	European	Court	of	Human	Rights	
		
iCourts	Working	Paper	Series,	No.	236,	2021	
	
	
Publication	date:	25/January/2021	
	
URL:	http://jura.ku.dk/icourts/working-papers/	
	
©	Author		
iCourts	Working	Paper	Series	
ISSN:	2246-4891	
	
	

Mikael Rask Madsen, Professor of Law and European Integration, Faculty of Law, University of 

Copenhagen, and Director of iCourts, The Danish National Research Foundation’s Centre of 

Excellence for International Courts.  

E-mail: Mikael.madsen@jur.ku.dk  

 

Robert Spano, President of the European Court of Human Rights 

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
The	iCourts	Online	Working	Paper	Series	publishes	pre-print	manuscripts	on	
international	courts,	their	role	in	a	globalising	legal	order,	and	their	impact	on	politics	
and	society	and	takes	an	explicit	interdisciplinary	perspective.	
	
Papers	are	available	at	http://jura.ku.dk/icourts/	

This preprint research paper has not been peer reviewed. Electronic copy available at: https://ssrn.com/abstract=3772675

Pr
ep

rin
t n

ot
 p

ee
r r

ev
ie

w
ed



22 

 

	
iCourts			
-	The	Danish	National	Research	Foundation's	Centre	of	Excellence	for	International	Courts	
The	Faculty	of	Law	
University	of	Copenhagen	
Karen	Blixens	Plads	16	
2300	Copenhagen	S	
E-mail:	icourts@jur.ku.dk	
Tel.	+45	35	32	26	26	

This preprint research paper has not been peer reviewed. Electronic copy available at: https://ssrn.com/abstract=3772675

Pr
ep

rin
t n

ot
 p

ee
r r

ev
ie

w
ed


