
u n i ve r s i t y  o f  co pe n h ag e n  

Reframing Reproductive Rights on a Transnational Scene

Lebret, Audrey; Herrmann, Janne Rothmar

Published in:
European Human Rights Law Review

Publication date:
2020

Document version
Peer reviewed version

Citation for published version (APA):
Lebret, A., & Herrmann, J. R. (2020). Reframing Reproductive Rights on a Transnational Scene. European
Human Rights Law Review, (2), 153-163.

Download date: 23. maj. 2023

https://curis.ku.dk/portal/da/persons/audrey-lebret(71042f92-a5b3-4669-a3a0-77c99faaf499).html
https://curis.ku.dk/portal/da/persons/janne-rothmar-herrmann(728890aa-4871-464b-9160-cdb848842d41).html
https://curis.ku.dk/portal/da/publications/reframing-reproductive-rights-on-a-transnational-scene(53255dda-d182-4a53-8eb8-cccf9aceb502).html


 

 

          

 
 

 

  

 

 

Reframing Reproductive Rights on a 

Transnational Scene 

 

 

Audrey Lebret & Janne Rothmar Herrmann 

 

 

 

 

 

 

 
University of Copenhagen Faculty of Law 

Legal Studies Research Paper Series, paper no. 2021-103 

Electronic copy available at: https://ssrn.com/abstract=3779233



Reframing Reproductive Rights on a Transnational Scene1 

By Audrey Lebret, PhD2 & Janne Rothmar Herrmann, PhD.3 

Final version to appear in European Human Rights Law Review 2020 

Reproduction, market, health, framing of rights 

 

Abstract/Summary 

Despite its strong affirmation on the international scene, reproductive liberty has not been very 

successful in realizing reproductive rights under European human rights law. The aim of this 

article is to examine two possible argumentative avenues for reframing reproductive rights, the 

market and the health frameworks. The authors argue that those approaches to reproductive 

issues enrich reproductive rights and should be better considered by the European Court of 

Human Rights in order to frame a European concept of reproductive rights.  

 

1. Introduction 

Just over 70 years ago, the right to found a family became a universal human right in the 

Universal Declaration of Human Rights. The Declaration included a right to marry and found 

a family without any limitation due to race, nationality or religion. The reason for adding the 

right to found a family in the human rights catalogue relates to the era in which human rights 

were first formulated and adopted. It was very much a response to the prejudiced reproductive 

                                                             
1 This work was supported by Independent Research Fund Denmark, grant #8019-00002B. 
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policies, that characterized the Nazi-regime, but were also practiced elsewhere in Europe to 

various degrees in the decade leading up to World War 2.4  The right also became enshrined in 

Article 12 of the European Convention of Human Rights, which gives men and women of 

marriageable age the right to marry and found a family in accordance with the national laws 

governing this right. It follows from the wording that the right is relatively weak, since its 

conditions are subject to national law (as long as national law does not restrict the essence of 

the right). The right is first and foremost concerned with securing an individual right to marry 

and to decide whether or not to have children.  

In 1968, reproductive rights were first formulated as a protected interest in their own right in 

the Proclamation of Teheran5 as a final act of the UN Conference on Human Rights, finally 

receiving human rights attention. The document’s proclamation no. 16 holds that “The 

protection of the family and of the child remains the concern of the international community. 

Parents have a basic human right to determine freely and responsibly the number and the 

spacing of their children”. The proclamation was adopted almost word for word (‘right to 

decide freely and responsibly on the number and spacing of children’) in the 1967 Convention 

on the Elimination of all forms of Discrimination Against Women (CEDAW), which in 

Articles 12 and 16 present the most clearly worded protection of reproductive autonomy and 

choice for women in international human rights law. The CEDAW is the only human rights 

convention explicitly addressing family planning and its main purpose is to establish and ensure 

the protection of women’s reproductive rights, by linking the female reproductive role to the 

                                                             
4 L. Koch, “Eugenic Sterilisation in Scandinavia” (2006) 11 The European Legacy 299. See also M. Mouton, and 

German Historical Institute, From Nurturing the Nation to Purifying the Volk, Weimar and Nazi Family Policy, 

1918-1945 (Cambridge University Press, 2007). 

5 Proclamation of Teheran, Final Act of the International Conference on Human Rights, Teheran, 22 April to 

13 May 1968, U.N. Doc. A/CONF. 32/41 at 3 (1968). 
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objective of creating equality both between the sexes and between different groups of women. 

Its preamble states that “the role of women in procreation should not be a basis for 

discrimination”.6 State parties to CEDAW, which also include all member states of the 

European Union, are, however, divided by national perception, religious practice, and culture 

over the extent to which reproductive choice is protected under international law.7 Whereas 

regulation of pregnancy is increasingly framed in terms of positive rights to workplace 

protections, antenatal health care, and autonomy in childbirth,8 the right to procreate (or not) is 

still controversial. 

The UN further developed reproductive rights as a coherent concept at the UN Cairo 

Conference on Population and Development (ICPD) in 1994 and at the UN Beijing Conference 

on Women in 1995. The concept contained a very broad definition of reproductive health 

embracing certain human rights (the right to private life, the right to family life, the right to 

health, the right to freedom/autonomy, the right to equality, the right to receive and impart 

information, the right to life, the right to liberty and security of person, the right to benefit from 

scientific progress and the right to education) that were already recognized in national laws, 

international human rights documents and other consensus documents. In this way, 

reproductive rights were situated as already being part of the existing universal and inalienable 

human rights and focuses on individual rights and the reproductive needs of individuals rather 

                                                             
6 CEDAW, Preamble, Recital 13. 

7 J. R. Herrmann, “Reproductive Health” in B. Toebes, A. Hendricks, M. Hartlev, & J. R. Herrmann (eds.), Health 

and Human Rights in Europe (Cambridge: Intersentia, 2012), pp. 145-176.  

8 E. Sepper, & J.R. Herrmann, “Joint introduction on the right not to procreate and the regulation of pregnancy”, 

in T. Hervey, & D. Orentlicher (eds.), Oxford handbook on Comparative Health Law (OUP 2020). 
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than on achieving demographic targets9 and thus relates to fundamental values such as equality, 

non-discrimination and justice. The concept emphasizes a comprehensive approach to 

reproduction, integrating the various fragmented healthcare needs relating to the reproductive 

process, and puts women at the center of the process, recognizing, respecting and responding 

to the needs of women rather than only to those of mothers. The UN’s attempt to legitimize 

reproductive rights by inserting them in existing rights, such as the right to found a family and 

also the right to privacy, health and non-discrimination, can be seen as a jurisprudential attempt 

to develop new regulation in a way that creates coherence with existing law – and thus to make 

it easier for courts and monitoring bodies to apply it.  

The International Conference on Population and Development (ICPD), held  in Cairo in  1994,  

was  the largest  intergovernmental  conference  on  population  and  development ever held. 

The ICPD Programme of Action, adopted that year by 179 Member States, lays out a far-

sighted plan for advancing human well-being that places the human rights of individuals, rather 

than numerical population targets, at the centre of the global development agenda. It moved 

population policy programmes away from a focus on human numbers, to a focus on human 

lives, and urges the empowerment of women both as a highly important end in itself and as a 

key to improving the quality of life for everyone.  

Now, however, 25 years later, the agenda of turning reproductive rights into human rights has 

failed in many parts of the world.10 Even in Europe, the concept of reproductive rights has not 

been developed quite as fully in legal practices as intended in the UN platforms. The case-law 

                                                             
9 L. Reichenbach & M.J Roseman (eds.), Reproductive Health and Human Rights (University of Pennsylvania 

Press, 2009). 

10 T. Halonen (President of Finland) & J. Chissano (President of Mozambique) “The Unfinished Cairo Agenda: 

Sexual and Reproductive Rights and Health for All,” blog post 04/26/2013, Huffington Post. See also Policy 

Recommendations for the ICPD Beyond, 2014. 
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of the European Court of Human Rights demonstrates that only the negative aspect of the right 

to reproduce has been developed, and even that only partly.11 The regulatory history of 

reproductive rights is explained by some inherent tensions; reproductive regulation was 

originally imagined as a population control tool as opposed to an autonomy project of women. 

However, the tension between the two perspectives persists in current case-law and law 

making. Even in countries that pride themselves as being frontrunners in gender equality and 

female emancipation, autonomy is far from always the winning discourse in the emergence of 

reproductive rights in statutes.12 Positive rights have been even more controversial than 

negative ones; the European Court of Human Rights has dismissed the claim that there is a 

right to reproduce (S.H. & others v Austria and Sijakova v Macedonia).  

In legal scholarship, Ronald Dworkin has argued that the freedom to make choices concerning 

reproduction is a vital aspect of human dignity, a principle which is a fundamental feature of 

all democratic societies.13  Because of the role of women and the female body in procreation, 

the principle of reproductive autonomy becomes especially significant for women in a way that 

does not apply to men, at least in the context of abortion, where the European Court of Human 

Rights has found inadmissible the claims of the pregnant woman’s partner who opposed the 

                                                             
11 J.R. Herrmann & F.H. Pedersen (2017) ”Barnets bedste ved omsorgsrelationer uden genetisk tilknytning – nogle 

kommentarer i lyset af Paradiso & Campanelli v. Italien,” in Nordisk Socialrättslig Tidsskrift no. 15-16, pp. 129-

161. 

12 J.R. Herrmann & C. Kroløkke, C. (2018) ”Eggs on Ice. Imaginaries on Eggs and Cryopreservation in Denmark” 

in NORA - Nordic Journal of Feminist and Gender Research, 26(1), pp. 19-35. 

https://doi.org/10.1080/08038740.2018.1424727. 

13 R. Dworkin, Life’s Dominion. An Argument about Abortion and Euthanasia (New York: Alfred A. Knopf 

1993). 
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abortion.14 Interventions into women’s bodily autonomy which are not preceded by informed 

consent infringe on their most basic human rights. The extent of the right to reproductive 

autonomy is, however, subject to theoretical dispute. Some view the right to reproductive 

autonomy as merely a negative right to be free from State interference in the reproductive 

sphere while others regard it as a positive right to access medically assisted procreation.15   

The Court of Strasbourg protects autonomy as part of the right to private and family life. Yet, 

the Court’s understanding of autonomy does not allow the capturing of the realistic and 

essentialist characteristics of reproductive rights, namely their narrow link with reproductive 

health and the particular situation of women.16 Instead, the focus on this decontextualized 

autonomy unavoidably leads to conflicting views between judges on the scope of self-

determination and the application of the margin of appreciation doctrine. Autonomy as a sole 

framework cannot capture the underlying issues at stake. Because of their supposed neutrality, 

and their distance from morality, our hypothesis is that the market and the health frameworks 

might potentially build reproductive rights on a more solid basis. Hence, we successively 

determine the interactions between reproductive issues and the market (1) and health (2). 

 

2. The market framework 

                                                             
14 W.P. v The U.K. (sometimes referred to as Paton v UK) (1980) 3 E.H.R.R. 408; H. v Norway, (App. 

No.17004/90), decision of 119 May 1992; Boso v Italy (App. No. 50490/99), decision of 5 September 2002. 

15 J.A Robertson, Children of Choice: Freedom and New Reproductive Technologies, (Princeton University Press, 

1994). 

16 A.  Lebret, “The European Court of Human Rights and the Framing of Reproductive Rights” (2020)  (in review).  
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This section aims to see if the market might be an appropriate framework for reproductive 

rights, by offering a better respect and promotion of human rights in reproduction than 

reproductive freedom.  

Rather than thinking reproductive rights through the vertical relationship between individuals 

and the State, the market involves horizontal relationships between individuals or between 

individuals and private actors in the field of reproduction. Hence, in order to see if the market 

offers a better framing of reproductive rights, we explore the overall interactions between the 

market, reproductive issues and the obligation to respect human rights; and, second, we zoom 

in on the relationship between the contract, reproductive issues and human rights.  

There is a traditional opposition between the market and human rights. It is worth 

recalling that slavery originally took root in a market rhetoric and on the application of property 

to people.17 This explains why scholars or politicians are usually unwilling to frame 

reproductive rights implying the disposal of the human body and its parts through a market 

framework.18 The economist Alvin Roth characterized this kind of reluctance to the market as 

“repugnance”.19 Interestingly, Roth shows that with the change of our perceptions, our 

repugnance to certain markets also evolves.20 Indeed, values vary from a society to another, 

exposing markets to conflictual moral perceptions.21 In that sense, repugnance differs from 

                                                             
17 See e.g. P. Finkelman, “Slavery in the United States. Persons or Property?” in J. Allain, The Legal 

Understanding of Slavery: From the Historical to the Contemporary (OUP, 2012). 

18 This relates in particular to the anti-commodification argument. See below. 

19 A.E. Roth, « Repugnance as a constraint on markets » (2007) 21(3) Journal of Economic Perspectives, pp. 37-

58.  See table 1 concerning the relationship with the human body. 

20 Id. 

21 I. Glenn Cohen, « The Price of Everything, the Value of Nothing: Reframing the Commodification Debate » 

(2003) 117 Harvard Law Review 689.   
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essentialist arguments rejecting the application of the market to certain things because of their 

inherent nature. In her famous book Contested commodities, Margaret Jane Radin builds on 

the Kantian distinction between things that have a price and things that have dignity. She 

considers that commodification is a threat to humanist values.22 According to Michael Sandel, 

there are certain moral and civic goods that “Money can’t buy” without “corrupting” them.23 

Yet, reproductive markets exist and generate transgressive practices such as “circumvention 

tourism”24 as various recent cases of the European Court of Human Rights illustrate. In the 

most recent examples, couples travelled outside Europe in order to contract for gestational 

surrogacy in the United States or India, which was illegal in their country.25  

Notwithstanding these observations, the common/interstate market (in respectively the EU and 

the US) and free movement enabled in practice the progressive recognition of certain 

fundamental rights by constitutional or international courts. In the United States at the time of 

segregation for instance, Congress enacted anti-discrimination legislation relying on the 

interstate commerce clause of the US Constitution, which the Supreme Court subsequently 

                                                             
22 M. Radin, Contested Commodities, Cambridge (Harvard University Press, 1996), see also A. Phillips, Our 

Bodies, Whose Property? (Princeton University Press, 2013). 

23 M. Sandel, What Money Cant’ Buy: The Moral Limits of Markets (Farrar Straus Giroux 2012). 

24 I Glenn Cohen, “S.H. and others v. Austria and circumvention tourism” (2012), 25 Reproductive Biomedicine 

Online 660. 

25 See Mennesson and others v France (App. No.65192/11), Judgement of 26 June 2014 and Labassee v France 

(App. No.65941/11), Judgement of 26 June 2014, in which the applicants had gone to the United States. In Foulon 

and Bouvet v France (App. No.(s) 9063/14 and 10410/14), Judgement of 21 July 2016, the applicants had gone 

to India for surrogacy. One of the applicants had paid 1500 euros to the Indian surrogate mother, the equivalent 

of three years of salary there. In Paradiso and Campanelli v Italy (App. No.25358/12), Judgement of 24 January 

2017, the applicants went to Russia and paid 5000 euros. 
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validated.26 The interactions between market and human rights are more diverse than strictly 

conflictual. Likewise, in the reproductive area, internal, interstate and transnational markets 

preceded regulations and several cases building reproductive rights were initially based on a 

conflict of a commercial nature.27 In the US, private companies arguing on economic grounds 

such as trademark were at the origin of cases recognizing the lawfulness of contraception for 

instance.28 Similarly, the famous Brüstle case in which the Court of Justice of the European 

Union (CJEU) provided an autonomous definition at the EU level of the human embryo, 

referring to the principle of human dignity,29 was dealing with patent law. The CJEU excluded 

it from patentability.   

The cross-reading of abortion cases of the European Court of Human Rights and the CJEU 

even suggests that the market might be a more solid basis to progressively build reproductive 

rights at the European level. Unlike the Strasbourg Court, which keeps on relying on the states’ 

margin of appreciation in reproductive cases,30 the CJEU affirmed without ambiguity in the 

case of Grogan that abortion was a service under EU law, rejecting morality as a relevant 

determinant of the application of EU law.31 Going beyond the outcomes of those specific cases, 

                                                             
26 Katzenbach v McClung, 379 U.S. 294 (1964). The interstate commerce allowed at the time to go beyond the 

state action doctrine under the fourteenth amendment of the Constitution, established in the Civil Rights Cases 

and according to which the Congress could not enshrine an anti-discrimination law. 

27 D. Spar, “Free Markets, Free Choice?: A Market Approach to Reproductive Rights,” In M. B. Goodwin 

(eds.), Baby Markets: Money and the New Politics of Creating Families (Cambridge University Press, 2010) at 

11 as for contraception for example. 

28 Id. See the cases Young’s Rubber Co., 45 F. 2d.; Davis v The United States, 62 F.2d 473, 475 (6th Cir. 1933); 

United States v One Package, 86 F.2d 737 (2d Cir. 1936) on which the author elaborates.  

29 Brüstle v Greenpeace, Case C-34/10 [2011] E.C.R.I-09821, at [53]. 

30 A. Lebret “The European Court of Human Rights and the Framing of Reproductive Rights” (2020)  (in review). 

31 Society for the protection of Unborn Children Ireland Ltd v Grogan, [1991] E.C.R.4685, at [20-21]. 
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Stéphanie Hennette-Vauchez persuasively argued that the “market” paradigm in the EU might 

do more for the protection of women’s reproductive rights than the “human rights” framework 

of the Council of Europe.32 Since Grogan, the Court of Justice has confirmed the relevance of 

EU freedoms of movement for reproductive issues. In the Sabine Mayr case of 2008, which 

relates to the dismissal of a woman after she started IVF treatment, the Court stated the 

irrelevance of morality when it comes to analyse the application of EU anti-discrimination law 

and labour law.33 While the Court logically found that EU law related to pregnant workers 

could not apply to the applicant who was not pregnant at the moment of the dismissal (embryos 

were implanted a few days after her dismissal), it invoked another directive on the equal 

treatment of workers and found that she had been discriminated on grounds of sex.34 In parallel, 

the European Court of Human Rights is still endorsing a minimalist approach of reproductive 

cases because of their “ethical and moral” aspects, usually ignoring the anti-discrimination 

claims raised by the applicants.35  Because of the irrelevance of morality in the EU framing of 

the market in contraceptives, IVF services, donor gametes, and abortion, a market for 

reproductive services and goods is created effectively enabling the exercise of reproductive 

freedom. In that sense, reproductive markets theoretically serve the conceptualization of 

reproductive rights at a transnational level.  

However, the study of the interactions between the market and reproductive rights goes beyond 

reproductive choice. The market is indifferent to concerns of equal access, exploitation, social 

                                                             
32 S. Hennette-Vauchez, “The Society for the Protection of Unborn Children v. Grogan: Rereading the Case and 

Retelling the Story of Reproductive Rights in Europe”, in F. Nicola, B. Davies, EU Law Stories: Contextual and 

Critical Histories of European Jurisprudence (Cambridge University Press 2017), pp.393-417. 

33 Id. at 402.   

34 Id. at 403. 

35 See below. 
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justice, or bodily integrity. Beyond the ideal of neutrality, Anne Philipps argued that 

commodification of the human body leads to inequality and subordination.36 On the other hand, 

the market is unable in itself to integrate the legitimate considerations of a democratic society, 

and regulation might be necessary to promote justice or to oppose sex selection of embryos for 

instance.  

This is precisely why the European Court of Human Rights’ satisfaction with the state tolerance 

of travelling abroad for reproductive services such as abortion (A, B and C v Ireland) or assisted 

reproductive technology (S.H. & others v Austria) to exclude a violation of the Convention is 

unconvincing: it overlooks questions of access, reproductive health but also human dignity. 

The Inter-American Court of Human Rights’ approach contrasts from its European counterpart. 

In Artavia Murrillo v Costa Rica, that Court found that the prohibition of IVF amounted to 

discrimination on economic grounds since only individuals who could financially afford it 

would travel abroad to access this medical procedure.37 Likewise, the UN Human Rights 

Committee found that the constraint to go abroad to get an express abortion of an anencephalic 

fetus because of monetary reasons contributed to an inhuman or degrading treatment (article 7 

ICCPR).38 In such circumstances, a market approach would require state regulation, in order 

to protect the rights of others, especially the most vulnerable, whether because of their health, 

their socio-economic status, or origins. 

A broader consideration of international human rights law is necessary to integrate both 

“internal” and “external conflicts” of rights in the analysis of the framing of reproductive rights. 

                                                             
36 S. Hennette-Vauchez supra at 409, referring to A. Phillips, Our bodies, Whose property (Princeton University 

Press, 2013). 

37 Artavia Murollo and others v Costa Rica (2012), at [285 and following]. 

38 Human Rights Committee, Jane Mellet v Ireland, 31 March 2016 CCPR/C/116/D/2324/2013. 
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Internal conflicts of rights happen when two different rights of an individual are conflicting, 

while external conflicts refer to conflicts between an individual’s human right and the rights of 

others).39  

Following the atrocities of World War II, the international community proclaimed human 

dignity in the Universal Declaration of Human Rights.40 52 years after, the Charter of 

fundamental rights of the EU reaffirmed in its first Chapter the necessary respect of dignity, 

from which the right to life (article 2) and the right to integrity including the requirement of 

free and informed consent in the biomedical field (article 3) derive. Furthermore, the Council 

of Europe Convention on Human Rights and Biomedicine states in its Article 1 that “Parties 

to this Convention shall protect the dignity and identity of all human beings”.41 Those rights 

apply for any intervention on the human body for reproductive purposes, whether abortion, 

ART, but also when it comes to the donation of gametes or surrogacy. If we take the example 

of surrogacy, there might be an external conflict between the rights of the intended parents and 

the rights of the surrogate mother. Additionally, an internal conflict might exist between the 

right to self-determination of the surrogate carrier and her right to human dignity and the 

prohibition of making any gain on the use of the human body. 

In order to analyse the relevance of the market framework, i.e. the sole matching of supply and 

demand, we need to see how the contract organizes the resolution of those internal and external 

conflicts.  

                                                             
39 L. Zucca, Constitutional Dilemnas: Conflicts of Fundamental Legal Rights in Europe and the USA (OUP 2007). 

40 UN Universal Declaration of Human Rights, Art. 1. 

41 Council of Europe, Convention for the Protection of Human Rights and Dignity of the Human Being with regard 

to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine, n° 164, Oviedo, 

4.IV.1997. 
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First, the fact that human rights law imposes obligations on States does not mean that the 

private relationship is indifferent to human rights. The European Convention on Human Rights 

has a horizontal effect,42 imposing on States positive obligations to prevent and investigate 

violations of individuals by other individuals. Theoretically then, a contractual approach would 

be sanctioned by a State if it led to a violation of the Convention, and could serve to promote 

rights and liberties that do not benefit from national or international recognition. In that sense, 

a market approach would be complementary to the human rights framework.  

Alternatively, a market approach questions the ability of individuals to potentially opt-out from 

human rights such as body integrity, the protection against oneself or from the prohibition of 

making of one’s body parts the source of financial gains.43 Unlike the first approach of the 

market proposal, which can be framed in terms of compatibility, complementarity and even 

enrichment of human rights, this alternative approach would consist in the waiving of a human 

right by contract or unilateral act. Following the example of gestational surrogacy, the right to 

self-determination regularly has to face counterarguments of human dignity and prohibition of 

commodification of the human body. In those circumstances, the traditional balancing of rights 

in order to resolve a conflict of rights seems doomed to failure. A few authors analysed the 

interesting hypothesis to renounce fundamental rights.44 The European Court of Human Rights 

                                                             
42 Scholarship is extensive on the horizontal effect. For a study of the contractualisation of human rights see L. 

Hennebel and G. Lewkowicz, “La contractualisation des droits de l’homme- De la pratique à la théorie du 

pluralisme politique et juridique”, in G. Lewkozicz and M. Xifaras, Repenser le contrat (Dalloz, Paris, 2009), pp. 

221-246, see references in footnote n° 3. 

43 The latter being prohibited by the Convention on Human Rights and Biomedicine (article 21). 

44 Concerning the European Court of Human Rights, see P. Frumer, La renonciation aux droits et libertés, la 

Convention européenne à l’épreuve de la volonté individuelle (Bruylant, 2001) and for a recent work see S. Van 

Drooghenbroeck, “Conflict and Consent Does the theory of Waiver of Fundamental Rights Offer Solution to 

Settle Their Conflicts?” In S. Smet and E. Brems, When Human Rights Clash at the European Court of Human 
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has recognized this possibility in the context of article 6 (fair trial)45 for instance, or also 

concerning discrimination in education (article 14 in conjunction with article 2 protocol 1).46 

This hypothesis does not support the extirpation from a human right as such, but rather consists 

in consenting to a future violation of a human right. Without clearly delimiting the waiver’s 

scope, the Court admitted that it did not concern all rights, endorsing as Sébastien Van 

Drooghenbroeck observed a summa divisio between rights that can be waived and the others.47 

If the Court accepted that Jehovah witnesses’ right to self-determination justified the refusal of 

a life-saving treatment by blood transfusion,48 it did not extend this reasoning (the waiver of 

an objective protection of life/health) when it came to access experimental treatments for 

terminally-ill patients.49 

Olivier de Schutter and Julie Ringelheim identified three types of waiver, two of them50 being 

particularly relevant in the context of the disposal of the human body for reproductive purposes, 

                                                             
Rights: Conflict or Harmony? (OUP, 2017) ; See also O. De Schutter et J. Ringelheim, « La renonciation aux 

droits fondamentaux. La libre disposition du soi et le règne de l’échange », CRIDHO Working paper series 1/2005. 

In the context of French law, see Julie Arroyo, La renonciation aux droits fondamentaux- Étude de droit français, 

(Pedone 2016).     

45 Hermi v Italy (2006), (2008) 46 E.H.R.R. 46 at [73]. 

46 DH and others v the Czech Republic (App. No.57325/00), Judgement of 13 November 2007 at [202]. 

47 Van Drooghenbroeck, supra, at [61]. 

48 Jehovah witnesses of Moscow and others v Russia (App. No.302/02), Judgement of 10 June 2010, in particular 

at [132]. 

49 See Hristozov and others v Bulgaria (App. Nos. 47039/11 and 358/12), Judgement of 13 November 2012, and 

decision Charles Gard and others v United Kingdom (App. No.39793/17), decision of 27 June 2017. 

50 The first definition consists in the absence of exercise of a right that an individual would be entitled to exercise. 

This definition seems to consider human rights as only actions, and the hypothesis of waiver does not seem to be 

nothing more than the negative corollary of certain rights, which explains why other authors rejected it. cf. Frumer, 

supra; Arroyo, supra. 
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especially the rights of a surrogate carrier or of gamete donors. One type consists in consenting 

to a future violation of a human right by the conclusion of an agreement or by unilateral 

commitment.51 The other relevant type is the waiver of an action in Court.  

The two last definitions are interesting in the reproductive context and especially on surrogacy, 

since they would allow an opt-out from the objective protection of the person and would 

resolve both an internal (vis à vis the State) and external conflict (vis à vis other rights 

holders).52 Such waiver would protect the contractor, the intended parents, and it would 

indirectly advance their reproductive rights through a market proposal. Besides, in application 

of the third definition, the consent to an infringement of the prohibition of commodification 

would prevent persons involved in a commercial gestational surrogacy to any further request 

in Court on the basis of a violation of such right.  

However, such hypothesis requires a free and informed consent and the Court is vigilant to 

what might lead to its invalidity, whether because of exploitation (the benefits do not 

compensate the damages),53 or what Glenn Cohen called undue inducement (the offer is too 

good to be true). 54 Both risks can appear in contracts of surrogacy. 

Although interesting, authors agree on the fact that the objective of the waiver is not a 

transmission of the right,55 which might not always be suited to the reproductive context.  

                                                             
51 O. de Schutter et J. Ringelheim, supra (our translation). 

52 Supra. 

53 See Deweer v Belgium (1980) ECHR 1, for an example of disproportion.  

54 See Sørensen and Rasmussen v Denmark (2008) 46 EHRR 29. On undue inducement and a distinction with 

exploitation see in the context of organ removals: I. G. Cohen, « Transplant Tourism: The Ethics and Regulation 

of International Markets for Organs » (2013), in 41 Journal of Law, Medicine and Ethics 1. 

55 For a discussion on waiver as abdication see Arroyo, pp. 26-27. 
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Some feminist scholars, starting with Elizabeth Badinter, described maternal instinct as a social 

construct.56 Also denying it as innate, the anthropologist and sociobiologist Sarah Hrdy still 

admits that physiological/biological factors determine the relationship between a mother and a 

child.57 It probably explains why surrogacy agencies often restrict being a surrogate to women 

who have previously given birth.58 On the other hand, it is hard to disconnect surrogacy from 

the intended parenthood of the commissioning couples (who might also be genetic parents) 59 

and it is frequent that couples maintain a relationship with the surrogate carrier.60 In such 

circumstances, it is difficult to conclude that in all cases, a contract of surrogacy is a waiver 

                                                             
56 E. Badinter, L’amour en plus : histoire de l’amour maternel (XVII-XXe siècle) (Paris, Flammarion, 1980).  

According to Badinter, maternal instinct does not exist and love is a construction. See also works of Simone de 

Beauvoir.  

57 S. Hrdy, Mother Nature: Maternal Instincts and How they Shape the Human Species (Ballantine Books, 2000). 

A US interdisciplinary study (evolutionary biology, neuroscience and developmental cultural psychology) from 

2017 analysed the brain responses to infant cries and concludes that those reactions are embedded 

neurobiologically in mothers: Bornstein et al. “Neurobiology of culturally common maternal responses to infant 

cry”, PNAS Nov. 2017, 114 (45). 

58 See e.g. American Society for Reproductive Medicine, “Recommendations for practices utilizing gestational 

carriers: a committee opinion”, vol. 107, n°2, Feb. 2017 at [e6]. 

59 Lebret has argued that relational autonomy in living organ donations complicated the application of a waiver of 

a human right conceived as an abdication See Lebret, Prélèvement d’organes et droits fondamentaux aux Etats-

Unis et en Europe (Panthéon-Assas University, 2019). 

60 According to a study, gay father families maintain more likely the link with the surrogate than with the egg-

donor. Besides, the interview of the children showed they expressed a greater interest towards their surrogate 

mother (71% of the interviews) than to the egg-donor (44%). See Carone et al. “Surrogacy families headed by gay 

men: relationships with surrogates and egg donors, fathers' decisions over disclosure and children's views on their 

surrogacy origins” (2018), in 33(2) Human Reproduction 248. See also S. Imrie and V. Jadva, “The long-term 

experiences of surrogates: relationships and contact with surrogacy families in genetic and gestational surrogacy 

arrangements” (2014), in 29 Reproductive BioMedicine Online 424. 

Electronic copy available at: https://ssrn.com/abstract=3779233Electronic copy available at: https://ssrn.com/abstract=3779233



understood as an as abandonment to the right to bodily integrity but also to any right in relation 

to the child.  

Another element of waiver can also be questioned in the biomedical context: the irrevocability 

of the given consent.61  The moment of the expression of a valid consent and its effects in the 

context of surrogacy raises doubt on its irrevocability. A recent case of a Thai gestational carrier 

who allegedly refused to abort on religious grounds after a diagnosis of Down syndrome as 

requested by the intended Australian parents provide a good example.62 That could explain why 

Arroyo argued that the right to physical integrity and the right to life could not be waived,63 

which reduces the interest of such hypothesis. Currently, the characterization of individual 

rights on the body have rather been treated through a dynamic interpretation of the freedom to 

dispose of own body than through the interesting option of waiver of an objective protection. 

Relying on those academic studies, and awaiting for European Court of Human Rights’ cases 

that might contradict them, a contractual approach with a waiver of a fundamental right does 

not seem to offer a best framing of reproductive rights by avoiding conflict of rights. 

  Nevertheless, even if we were to accept a contractual approach to reproductive 

rights, the market is unable to integrate other human rights and public goods, starting with the 

equal access we already mentioned. The neutrality of the market would lead to the access to 

commercial surrogacy on the sole basis of financial means and consent, and would be blind to 

infertility for instance. A regulation of the market could correct that. Other human rights and 

moral concerns related to the possibility to renounce individually to dignity and anti-

                                                             
61  Arroyo, supra, p. 32-33. 

62 https://www.mq.edu.au/newsroom/2014/08/06/baby-gammy-case-reveals-murky-side-of-commercial-

surrogacy/.  

63 Arroyo, supra, p. 162. 
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commodification without harming society and humanist values might be more complicated to 

resolve. Another approach of the framing of reproductive rights, probably less controversial 

and yet underexplored by the European Court of Human Rights, would be based on health. 

 

2.b. The health framework 

The WHO deals with sexual and reproductive health as a global public health issue, developing 

guidelines on HIV, or maternal death. It also considers infertility and subfertility as a global 

public health issue, requiring research and actions at a global stage.  

On top of this collective approach, the WHO encourages a human rights approach to health, 

through subjective rights. In the area of reproductive health, Human Rights bodies have 

endorsed this approach, by integrating reproductive health under the scope of protection of 

Human Rights Conventions or Covenants. For instance, while the European Convention on 

Human Rights does not contain any specific provision on health, the Court protected women’s 

reproductive liberties under Article 8 related to the right to private and family life or, in certain 

cases, under article 3 prohibiting inhuman and degrading treatments. Under article 8, the Court 

especially protected the woman’s right to get appropriate information concerning her 

reproductive health status,64 and sanctioned medical interventions without informed consent. 

                                                             
64 See e.g. Csoma v Romania (App. No.8759/05), Judgement of 15 January 2013. See also R.R. v Poland (2011) 

53 E.H.R.R 31 at [197-198]. “The right of access to such information falling within the ambit of the notion of 

private life can be said to comprise […] on the one hand, a right to obtain available information on one’s 

condition. The Court further considers that during pregnancy the foetus’ condition and health constitute an 

element of the pregnant woman’s health […]. The effective exercise of this right is often decisive for 

the possibility of exercising personal autonomy […] by deciding, on the basis of such information, on the future 
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Article 3 requires some threshold of severity and the Court found in the case R.R. v Poland that 

the authorities’ “procrastination, confusion and lack of proper counselling and information 

given to the applicant”65 in order to know if she could have a legal abortion reached this 

threshold. 

When the victim died as a result of lack of reproductive healthcare, the European Court was 

also able to identify violations of the right to life (article 2) on both procedural and substantive 

grounds. In Şentürk and Şentürk v Turkey, the Court found a substantive violation of article 2 

in a case where emergency care was refused to a pregnant women on financial grounds. While 

she needed her dead foetus to be removed from her womb, the hospital required her to pay first 

and because her husband could not pay for it, it refused to provide care. The woman died 

subsequently.66 Article 2 is a great basis for the Court to identify structural issues in public 

health and to reject the argument of lack of resources in order to justify denial of emergency 

care.67    

On its side, the Human Rights Committee also applied the requirements of Article 7, 

prohibiting inhuman or degrading treatments and requiring consent to medical experimentation 

                                                             
course of events relevant for the individual’s quality of life (e.g. by refusing consent to medical treatment or by 

requesting a given form of treatment)” [at 197]. 

65 R.R. v Poland (2011) 53 E.H.R.R 31 at [153]. The Court also noted the “great vulnerability” of the applicant 

who could not get information on the malformation of her foetus [at 159]. 

66 Şentürk and Şentürk v Turkey (App. 13423/09), judgement of 9 April 2013, at [95-97], for the substantive 

violation. The Court also found a procedural violation concerning the criminal proceedings. See also Byrzykowski 

v Poland (App. No.11562/05), judgement of 27 June 2006. 

67 See especially Asiye Genç v Turkey (App. No.24109/07), judgement of 27 January 2015, at [80 and following] 

in which the Court observed the inefficient use and coordination of resources in a case where a newborn was 

denied access to appropriate emergency care and died. See also Aydoğdu v Turkey (App. No.40448/06), judgement 

of 30 August 2016. 
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to abortion.68 In the Llatnoy case, it considered that article 7 applied to the mental suffering 

following the authorities’ refusal to the applicant to abort an anencephalic foetus, and her 

unwanted delivery of a child she needed to breastfeed before the baby died 4 days after. The 

Inter-American Court of Human Rights similarly compensated the absence of a right to health 

in the Convention by the application of its articles 11 (on the protection of honor and the dignity 

of the person- including private life) and 17 (related to the protection of the family) to 

reproductive issues, such as the access to IVF by infertile couples in Murillo et al. 

However, as already mentioned, the European Court of Human Rights’ approach 

through article 8 and its reduction to reproductive choice is both enable to capture all 

dimensions of reproductive rights, and usually leads to a conflict of moral perceptions leading 

the Court to apply a wide margin of appreciation. While the Court could integrate reproductive 

health under the quality of life of article 8, its case law on abortion is indicative of a poor 

consideration of the woman’s health. In A. B. and C, the Court denied the existence of a 

conventional right to abortion. In that case, the Court found a violation of procedural 

obligations under article 8 concerning one of the three applicants who was refused abortion for 

therapeutic reasons while the legislation authorized it. The Court did not affirm a conventional 

right to abort for health reasons. In following cases Tysiac and R.R., the Court acknowledged 

the positive obligation to secure the “physical integrity of mothers to be” in case of therapeutic 

abortions.69 Yet, this right does not substitute itself to the margin of appreciation related to the 

regulation of abortion, but rather interacts with “the traditional balancing of privacy and the 

public interest”.70 The crucial issue to resolve the R.R. case was the timely access to 

information on her health condition in order to make effective the right to abortion in case of 

                                                             
68 HRC Llantoy Huaman CCPR/C/85/D/1153/2003. 

69 R.R. v Poland (2011) 53 E.H.R.R. 31 at [107]. 

70 Tysiac v Poland (2007) 45 E.H.R.R 42 at [107], and R.R. v Poland (2011) 53 E.H.R.R. 31 at [196 and following]. 
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foetal malformation recognized in Poland.71 Above this obligation to ensure the conditions of 

autonomy by prior information and implication of the women in the decisive process, broader 

aspects of the woman’s health remain underexplored.  

The inattention to reproductive health also appears in the Evans v United Kingdom case, related 

to the disposal of embryos for IVF. Ms Evans consented to have her last eggs fertilized by the 

gametes of her partner before an ablation of her uterus because of cancer, for a future 

implantation of the embryos. Her partner, who had consented at the time and promised her he 

would not withdraw his consent, actually withdrew it, leaving her unable to have a genetic 

child. The Court resolved the case as a conflict of autonomies, leading to a wide margin of 

appreciation to achieve a fair balance between the rights.72 While the Court acknowledged the 

“extreme stress” of the applicant, her infertility, it never addressed the impact of her disability 

or of, as Thérèse Murphy frames it, “the differing levels of sophistication of egg and sperm 

freezing”.73 The “great sympathy”74 that the Grand Chamber expressed towards the applicant 

is insufficient to capture the burden on Ms Evans. Four dissenting judges underlined that “her 

very special medical condition” and the “effective eradication of any possibility of her having 

a genetically related child” should have driven the Court to conclude to the lack of 

proportionality.75 Instead, the Court found that the weighing of those conflicting interests 

                                                             
71 R.R. v Poland (2011) 53 E.H.R.R. 31 at [197]. In Tysiac, the Court required fairness in the decision-making 

process concerning the applicant, Tysiac v Poland (2007) 45 E.H.R.R 42 at [113]. 

72 Evans v United Kingdom (2007) E.H.R.R. 728 at [83-92]. 

73 As the author rightly points out, the Court did not refer to the requirement, at the time, to take into account the 

child’s “need for a father” when providing the treatment. T. Murphy, “Judging Bioethics and Human Rights”, in 

M. K. Land and J.D. Aronson (eds), New Technologies for Human Rights Law and Practice (CUP, 2018) at [79]. 

74 Id. at [90]. 

75 Id. Joint Dissenting Opinion of Judges Türmen, Tsatsa-Nikolovska, Spielmann and Ziemele, at 6. 

Electronic copy available at: https://ssrn.com/abstract=3779233Electronic copy available at: https://ssrn.com/abstract=3779233



belonged to the States in the absence of any consensus on the matter76 and did not address the 

gender aspect. Besides, the Court found that no separate issue was raised on the basis of 

discrimination in her private life (article 14 in conjunction with article 8).77 This is a recurrent 

aspect of Strasbourg case-law and other reproductive cases illustrate this failure, starting with 

VC v Slovakia related to forced sterilization of Roma women. Despite the gender and ethnicity 

issues, the Court disregarded anti-discrimination arguments.78 

Unlike the European Court, the Inter-American Court of Human Rights did not follow such a 

fragmented approach of human rights in the Murillo case related to the total prohibition of IVF 

in Costa Rica. After finding that the measure was an interference in the applicants’ right to 

personal integrity and to private and family life, it analyzed the proportionality of the 

interference by referring to several elements in this scrutiny: disability, gender, and socio-

economic status.79 In other words, the individual’s infertility aggravates the effects of the 

prohibition of IVF.80 It denied reproductive freedom and provoked an extreme depression. 

Thus, “the psychological integrity of the individual is harmed by denying him or her the 

possibility of acceding to a procedure that makes it possible to exercise the desired reproductive 

freedom”.81  

                                                             
76 Id. at [80-81]. 

77 Id. at [93-96]. 

78 VC v Slovakia (App. No.18968/07), Judgement of 8 November 2011. 

79 IACtHR, Artavia Murillo et al v Costa Rica (2012), from 288 concerning infertility and disability,  from 294 

concerning gender indirect discrimination, and from 303 concerning indirect discrimination in relation to financial 

situation.  

80 Id. at [277 and 281]. 

81 Id. at [282]. 
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This full integration of reproductive health (outside the extreme context of degrading 

treatment) offers a framework that concerns many reproductive issues: infertility and access to 

ART but also therapeutic abortion. According to the WHO and the WMA, infertility is a 

disease82 requiring a treatment that is “clearly medical”.83 Using a similar formula as the WHO 

Constitution, Article 12 of the International Covenant on Economic, Social and Cultural Rights 

(ICESCR) defines the right to health as “right of everyone to the enjoyment of the highest 

attainable standard of physical and mental health”. The right to reproductive health implies 

prevention and treatment, an area in which the European Court of Human Rights usually 

recognizes a margin to the States. 

In its General Comment n° 22 of 2016, the Committee on Economic, Social and Cultural Rights 

confirmed its relevance for reproductive health: “The right to sexual and reproductive health is 

an integral part of the right to health”.84 Earlier, the Committee had articulated the right to 

health around the requirements of availability, accessibility (including non-discrimination, 

physical accessibility, and affordability), acceptability, and quality. This framework can be 

helpful in the reproductive area, since those pillars offer a more accurate look to the 

reproductive disabilities of some individuals or couples. Besides, it allows a better 

consideration for the gender-dimension of reproductive health through the inherent aspect of 

                                                             
82 WHO  disease of the reproductive system defined by the failure to achieve a clinical pregnancy after 12 months 

or more of regular unprotected sexual intercourse, The International Committee for Monitoring Assisted 

Reproductive Technology (ICMART) and the World Health Organization (WHO) Revised Glossary on ART 

Terminology, 2009, https://www.who.int/reproductivehealth/publications/infertility/art_terminology2/en/. 

83 WMA, Statement on Assisted Reproductive Technologies, adopted by the WMA General Assembly, 

Pilanesberg, South Africa, October 2006, preamble at 6 (https://www.wma.net/policies-post/wma-statement-on-

assisted-reproductive-technologies/). 

84 General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the International 

Covenant on Economic, Social and Cultural Rights) https://undocs.org/E/C.12/GC/22, at [1]. 
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the right to health, non-discrimination. The General Comment n° 22 for example insists on the 

achievement of a “substantive equality” by questioning “seemingly neutral laws” and the 

alleviation of women’s disadvantages and the adoption of “special measures, both temporary 

and permanent, are necessary to accelerate the de facto equality of women and to protect 

maternity”.85 The Inter-American Court integrated this concept of indirect discrimination in its 

Murillo case. This is precisely what the European Court of Human Rights fails to scrutinize 

hiding behind privacy.  

The Committee on Economic, Social and Cultural Rights applied those principles in the views 

it adopted in SC and GP in 2019. In this case, which related to an unwanted implantation of 

embryos following IVF, the Committee started by affirming that the applicant’s inability to 

withdraw her consent was a forced medical treatment86 before including the gender dimension 

and questioning pseudo neutral laws. Finding a “high burden on women”,87 the Committee 

considered that this discrimination had an impact on health and violated Article 12 of the 

International Covenant.88 Applying the right to health as such, the Committee allowed a 

contextualization of autonomy.  Considering that all European states ratified the ICESCR, and 

almost all ratified the European Social Charter recognizing the right to health,89 this right 

                                                             
85 Id. at [27]. 

86 Committee on Economic, Social and Cultural Rights, Views adopted by the Committee under the Optional 

Protocol to the International Covenant on Economic, Social and Cultural Rights, concerning communication No. 

22/2017, S.C. and G.P. v Italy, 7 March 2019  https://undocs.org/en/E/C.12/65/D/22/2017, at 10.1. 

87 Id. at 10.3. 

88 The Committee also found that the uncertainty on the withdrawal of consent prevented her to access a medical 

treatment and was therefore a restriction of the right to health that was too general and touching the core of the 

right to health to be justified (at 11.2). 

89 Revised European Social Charter, article 11. This article is however the object of several reservations from 

the States. 
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benefits from a strong basis in Europe that should invite the European Court of Human Rights 

to read reproductive rights in its light. 

3. Conclusion 

Our study reveals that the framing of reproductive rights is still under status quo. Despite their 

strong affirmation on the international scene, neither reproductive liberty in the human rights 

regime, nor the market or the health frameworks can ensure reproductive rights in and of 

themselves. While markets serve reproductive liberties, they require regulations and do not 

succeed in solving internal and external conflicts of rights in reproduction. As shown, a 

contractual approach cannot justify a waiver of the right to physical integrity. On its side, the 

framing of reproductive rights as health allows a more realistic view of reproductive issues, 

beyond a narrow focus of reproductive autonomy, and integrates more easily non-

discrimination. Although it is at the core of reproductive rights, the health framing will not fit 

the situation of all claims. Instead of alternative approaches, and beyond the traditional 

opposition of market and human rights, the full realization of reproductive rights seems to 

require a cumulative approach of all those frameworks. A dynamic interpretation of the 

European Convention of Human Rights would allow the Court to adopt such cumulative 

approach in its interpretation of the right to private and family life and the quality of life. 
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