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Legislating Covid-19 in the Nordic 
welfare societies:
Poverty, social control and discrimination1

Ida Gundersby roGnlIen, Ph.D, Postdoc. 

abstract
Ved å anvende Covid-19 relevante eksempler primært fra dansk rett, knyttet 
til kjønn, rasialisering og fattigdom, er formålet med artikkelen å belyse 
og ekstrapolere på hvilken måte problemer og løsninger under pandemien 
risikerer å reprodusere ulikhet i nordiske velferdssamfunn. Ulikhetene kan 
omhandle anerkjennelse, som for eksempel stereotypisering, stigmatisering, 
uforholdsmessig sosial kontroll og overvåkning, samt redistribusjon, i form av 
for eksempel inntekt og eiendom. Rettslige strukturer og argumenter kan bidra 
til å lukke individer i et nett av fattigdomsproblemer. Artikkelen argumenterer 
derfor for at det bør være en rettslig bevissthet om den sosioøkonomiske, 
interseksjonelle karakteren av det diskriminerende fenomenet på spill, for 
bryte de diskriminerende syklusene og bekjempe fattigdom. Dette kan i sin tur 
adresseres som velkjente spørsmål innenfor likestilling- og diskrimineringsrett. 
Artikkelen fokuserer på å skape bevissthet om utvalgte covid-19 relevante 

1 This paper was part of the one-year project ‘Legislating Corona: Proportionality, 
Non-Discrimination and Transparency (PRONTO)’, funded by Independent 
Research Fund Denmark. (Grant number: 0213-00025B). I am grateful for helpful 
comments from Katharina Ó Cathaoir, Nikolaj Nielsen, Stine Piilgaard Porner 
Nielsen, Magnus Esmark, Thomas Malmer Berge, Eirik Djønne, Knut Rognlien, the 
Social Rights Group (SRG): Kirsten Ketscher, Stine Jørgensen, Stina Rose Hansen, 
Sara Margon Prip, Aida Sharzad Asr, the Artificial Intelligence and Legal Disruption 
Research Group (AI LeD): Matthijs M. Maas and Jacob Livingston Slosser at the 
Faculty of Law, University of Copenhagen. I would also like to thank the reviewers 
of the article for thorough, critical and constructive comments. Any mistakes and 
omissions are my own.
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interseksjonelle mekanismer knyttet til formodningsklassifikasjonene i diskrim-
ineringsretten ’kjønn’ og ’etnisitet’ (etablering av diskrimineringsformodning) 
og stille relevante spørsmål for videre diskrimineringsrettslig forskning i en 
nordisk kontekst.

Keywords: Nordisk fattigdom, kjønn, rasialisering, diskriminering, sosial 
kontroll, overvåkning, Covid-19.

1. Introduction
As argued in Covid-19 related work the past year, the pandemic highlights 
inequalities in various ways.2 It is an opportunity to look more closely 
at the pre-existing inequalities in the Nordic welfare societies – seen as 
both recognition (stereotypes, stigmatisation and social exclusion, for 
example the connection made between precariousness and crime and 
unwanted behaviour) and redistribution (such as income and property),3 

2 See for instance Human Rights Treaty Bodies on Covid-19: https://www.ohchr.org/
EN/HRBodies/Pages/COVID-19-and-TreatyBodies.aspx, Thornberry, F. & Feiring, 
B. Covid-19 and inequality: guidance and resources for using human rights to build back equal, 
Danish Institute for Human Rights, 2020. It is a large amount of research on Covid-
19, precarious groups and discrimination seen outside or within the legal context 
the past year, see for instance Campbell M., Fredman S., & Reeves A. Palliation or 
protection: How should the right to equality inform the government’s response to 
Covid-19? International Journal of Discrimination and the Law. Vol. 20 no. 4 pp. 183–202, 
2020. Germain, S., & Yong, A. COVID-19 Highlighting Inequalities in Access to 
Healthcare in England: A Case Study of Ethnic Minority and Migrant Women. 
Feminist Legal Studies, Vol. 28, pp. 301–310, 2020. Benfer, E. A., Mohapatra, S., Wiley 
L. F. & Yearby, R. Health Justice Strategies to Combat the Pandemic: Eliminating 
Discrimination, Poverty, and Health Disparities During and After COVID-19, Yale 
J. Health Pol’y L. & Ethics, No. 19 pp. 122–171, 2020. Chung, R. Y-N. Erler, N. A., Li 
H.-L. & Au D. Using a Public Health Ethics Framework to Unpick Discrimination 
in COVID-19 Responses, The American Journal of Bioethics, Vol. 20, No. 7 pp. 114–116, 
2020. Ransing, R., et.al. Infectious disease outbreak related stigma and discrimination 
during the COVID-19 pandemic: Drivers, facilitators, manifestations, and outcomes 
across the world. Brain, behavior, and immunity, Vol. 89, pp. 555–558, 2020. Chen, 
B., McNamara, D.M. Disability Discrimination, Medical Rationing and COVID-
19. Asian Bioethics Review, Vol. 12, pp. 511–518, 2020. Melchior, M. et al. Migrant 
status, ethnicity and COVID-19: more accurate European data are greatly needed. 
Clinical microbiology and infection: the official publication of the European Society of Clinical 
Microbiology and Infectious Diseases, Vol. 27 No. 2 pp. 160–162, 2021.

3 In this direction e.g. Sandra Fredman, who argues for a four-dimensional conception 
of substantive equality; the distributive dimension, the recognition dimension, 
the participative dimension and the transformative dimension. She is inspired by 
Nancy Fraser’s ‘recognition wrongs’, Fredman, S. Women and Poverty – A Human 
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which is exacerbated by the current situation. The pandemic raises reason 
for concern on different levels connected to gender, racialisation and 
people positioned in precariousness.

After a framing of the article’s point of entrance and intersectional 
analytical approach (section 2), I highlight risks connected to the inter-
section between surveillance and use of technology to monitor Covid-19 
and help individuals during the pandemic, like the SmitteStop app and 
statistics of infection rates connected to groups of people (section 4). 
Further, I discuss the concept – and the regulation and criminalisation – 
of ‘non Covid compliant behaviour’ (sections 5, 6 and 7) and area specific 
Covid regulations seen in Denmark’s Vollsmose area and on the eastern 
side of Oslo in Norway – areas with a higher proportion of people in 
precarious positions (section 6). These overlapping pandemic related 
measures intersect with preceding socioeconomic and legal structures, 
institutions and interpersonal factors embedding individuals – who 
can be connected to protected categories like ‘gender’ and ‘ethnicity’ in 
non-discrimination law (section 3).

The authorities have the difficult task of making policies and regula-
tions which are not discriminatory and which do not violate other human 
rights on the general level, while at the same time ensuring non-dis-
crimination and human rights for individuals. The states’ obligation to 
combat epidemic diseases, the balance between individual and collective 
rights and other interests, and the fundamental models and questions of 
legitimising equality during the pandemic have been and will continue 
to be discussed by scholars and practitioners.4

Rights Approach, African Journal of International and Comparative Law, Vol. 24, No. 4, 
pp. 494–517, 2016. See e.g. Fraser N. & Jaeggi, R. Capitalism, a conversation in 
critical theory, Polity press, 2018, pp. 8–10. See however Fraser’s critiques on ‘vague 
gestures’ to ‘multiplicity’.

4 See ECtHR Vavřička and others v. the Czech Republic 8 April 2021 (Applications 
nos. 47621/13 and 5 others): fines on parent and exclusion of children from preschool 
for refusal to comply with statutory child vaccination duty was not a violation of 
art. 8, among other arguing for social solidarity towards the most vulnerable. A 
Danish constitutional perspective, Nyborg, A. F., Klinge, S., Krunke, H., & Rytter, 
J. E. (2020). Covid-19 and emergency laws in Denmark. Svensk Juristtidning, No. 10, 
pp. 1098–1115, 2020. Questions on prioritisation during the pandemic: Wasserman, 
D., Persad, G., Millum J., Setting priorities fairly in response to Covid-19: identifying 
overlapping consensus and reasonable disagreement, Journal of Law and the Biosciences, 
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By using examples for extrapolation of problems, the purpose of the 
article is to provide legal approaches for problem-oriented analysis, in 
a pro persona perspective, of the interaction between the dimensions 
affecting a specific individual’s life particularly during the pandemic in 
a Nordic welfare context. It is not the article’s purpose to address the 
questions of fairness or justification of the Covid legislation or measures 
on the structural level. The article builds on the analytical framework of 
intersectionality, hereby intracategorical complexity.5 This problem-ori-
ented, yet pragmatic, approach may further be integrated by the different 
legal actors when dealing with intersectional problems and the interpre-
tation of well-known but contested concepts in law like discrimination. 
Be it by the individuals, courts, legislators or the administrative bodies.

The questions and perspectives raised in this article are relevant since 
they have been absent in the legislative processes in Denmark, from 
where the selected examples are borrowed.6 Nonetheless, further inter-
disciplinary research is needed to understand – and solve – the problems 
at stake.7 The aim of the article is therefore limited to ‘consciousness 
raising’ and to posing questions for further research seen from the per-
spectives of gender and racialisation.

Vol. 7, no. 1, 2020. Spadaro, A. (2020). COVID-19: Testing the Limits of Human 
Rights. European Journal of Risk Regulation, Vol. 11, No. 2 pp. 317–325. Bohoslavsky J. P. 
COVID-19 Economy vs Human Rights: A Misleading Dichotomy. Health and human 
rights, Vol. 22 No. 1, pp. 383–385, 2020. Lebret, A. COVID-19 pandemic and deroga-
tion to human rights, Journal of Law and the Biosciences, Vol. 7, No. 1, 2020. Joseph, S. 
International Human Rights Law and the Response to the covid-19 Pandemic, Journal 
of International Humanitarian Legal Studies, Vol. 11 No. 2, pp. 249–269, 2020. Micklitz, 
H. The COVID-19 Threat: An Opportunity to Rethink the European Economic 
Constitution and European Private Law. European Journal of Risk Regulation, vol. 11 
no.2, pp. 249–255, 2020. On potential conflicts between utilitarian and non-utilitar-
ian ethical considerations: Chung, R. Y-N. et al., 2020.

5 McCall, L. The Complexity of Intersectionality. Signs, Vol. 30, No. 3, pp. 1771–1800, 
2005. Bartlett, K. Feminist Legal Methods, Harvard Law Review, Vol. 103, No. 4, 
pp. 829–888, 1990.

6 While different in many aspects, in this direction in the context of the UK, also 
Campbell M., Fredman S., & Reeves A., 2020.

7 The Danish Minister of Health also welcomes more research on the pandemic, 
health care and inequality, see the Minister of Health’s answer to the Epidemic 
Committee’s question no. 189, Case no.: 2108180, 18 May 2021 (Epidemiudvalget 
2020–21 EPI Alm.del) https://www.ft.dk/samling/20201/almdel/epi/spm/182/
svar/1783091/2395653.pdf.
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2. Intersectionality: poverty, pandemic, social control
The aim of this section is to frame the article’s point of entrance and the 
premises of the analytical framework. The normative analysis of equality 
builds upon the analytical framework of intersectionality and an example 
driven ‘bottom-up’ approach in order to extrapolate how problems and 
solutions during the pandemic risk contributing to the reproduction of 
inequality in the Nordic welfare system.8

Fundamentally, the article builds on three theoretical premises. First, 
protected categories like ‘ethnicity’ and ‘gender’ in non-discrimination 
law are seen here as social constructions, and should be interpreted in 
an anti-essentialist way9 and in connection with underpinning socioec-
onomic structures. Second, a critical awareness that categories used for 
protection may reproduce rather than redress what the criticism would 
like to target.10 Third, a focus on how individual, interpersonal, institu-
tional and structural factors interact in discrimination and interpretation 
of law.

The article aims to raise awareness of how the individual risks being 
trapped in discriminatory legal mechanisms, hereby – what Roberts 
describes as intersectionality frameworks interrogation of – how ‘[…] 
identities, experiences and social statuses are shaped in varying ways by the simul-
taneous operation of multiple forms of oppression.’11 Using intracategorical and 
narrative-inspired approaches,12 the aim is to unfold the legal interpre-
tative landscape when identifying and determining discrimination in 
law in order to fulfil the purpose of prohibition against discrimination: 
Redirect unjustified inequalities in society.13

8 See for instance Roberts, D. E. Critical Race Feminism, in West, R., Haas F. Bowman, 
C.G, Clarke, D. S. (Eds.) Handbook on Feminist Jurisprudence Research, Edward Elgar 
Publishing, 2019. Crenshaw, K. Demarginalizing the Intersection of Race and Sex: 
A Black Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and 
Antiracist Politics, University of Chicago Legal Forum, No. 1, 1989.

9 Roberts, D. E. 2019, p. 115.
10 More discussion on, for example, the use of categories of people to map covid-19 is 

needed, see e.g. Melchior, M. et al, 2021.
11 Roberts, D. E., 2019, p. 114.
12 McCall, L. 2005, pp. 1781–1783.
13 This purpose is disputed in the non-discrimination law discourses, see e.g. Schiek, 

D. On uses, mis-uses and non-uses of intersectionality before the Court of Justice, 
International Journal of Discrimination and the Law, Vol. 18, No. 2–3, pp. 82–103, 2018.
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The materials analysed include legislation, regulations and prepara-
tory works, guidelines, information provided by the authorities, ques-
tions and answers in Parliament (the Danish Epidemic Committee), 
case law and administrative practise, news reports and existing reports, 
research and data on Covid-19 and socioeconomic inequality. Materials 
after 31 March 2021 are only included exceptionally.

The experienced intersectional problems can be qualified in law in 
different ways. For instance, in structural and individual oriented  equal-
ity and non-discrimination frameworks in international and European 
human rights, depending on among other which protected category the 
individual is subjected into (gender, ethnicity, age, disability, ‘other sta-
tus’ and so forth). It depends as well on the more specific rights considered 
to be affected (for example employment rights, the right to social- and 
health care, access to goods and services, the right to education, the right 
to private- and family life, the right to a home, the right to freedom of 
movement, the right to efficient legal protection, children’s rights.) One 
or more of these rights are at play in the situations discussed in the article, 
but will not be dealt with in depth here. Also left to other works are the 
questions on how the claim/determination of discrimination should/will 
be construed by the relevant legal actors and institutions.14

The article takes the position that equality and non-discrimination 
law involves protection against intersectional and structural discrimi-
nation, hereby also economic inequalities,15 but this is contested in legal 
discourses.16 The question in this article is how intersectionality should 
be identified and addressed in law. When arguing that discrimination 
exists, a question arises about which elements in the discriminatory 
phenomenon are being compared and to whom – and from which 

14 See for example suggestions in the context of UK Campbell M., Fredman S., & Reeves 
A., 2020. In a structural perspective and in context of health during the pandemic 
in the US, see Benfer et al. 2020 pp. 16–18. On an ethics of care approach to address 
inequalities in a post Covid-19 recovery see Keys, C., Nanayakkara, G., Onyejekwe, C. 
et al. Health Inequalities and Ethnic Vulnerabilities During COVID-19 in the UK: A 
Reflection on the PHE Reports. Feminist Legal Studies, Vol. 29, pp. 107–118, 2021.

15 In this direction Campbell M., Fredman S., & Reeves A., 2020 and Benfer et al. 2020.
16 On different approaches to responding to disadvantage and inequality through Law 

see Strand, V. B. & Ikdahl, I., Responding to Disadvantage and Inequality through 
Law, Oslo Law Review, Vol. 4, No. 3, pp. 124–132, 2017 with further references.
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perspective. The problems sketched out in the article does not claim to 
be exhaustive, but they justify raising questions about discrimination 
with connection to ‘ethnicity’ and ‘gender’, two protected categories in 
non-discrimination law. While embedded in different legal discourses, 
hereby different institutions, interpretative contexts, constructed aims 
and models of legitimisation, the equality and non-discrimination frame-
works have the potential to address interlocking mechanisms across the 
traditional legal distinctions and categories, and should do so.17 Law is 
seen here as normative and dynamic, and constructed in interaction 
between the interpreter’s horizon, the societal context, relevant legal or 
scientific sources and (the constructed) cases or problems.

Attention must be directed to the danger of reproducing inequalities 
at all (sometimes subtle) levels of the law. Individuals who depend on 
social care and benefits tend to be subjected to discretionary assessments 
with less judicial review or control than in other fields of law. It is nec-
essary with an understanding of how law and morality, personhood, 
social behaviour and context interact in assessments of, for example, 
concepts like ‘the best interest of the child’, ‘unreasonable’ absence from 
employment schemes, ‘necessary needs’ and ‘necessary treatment’. As I 
have argued in previous work, this is combined with ‘taken for granted’ 
legal structures (patterns) and traditions which shape these fields and 
assessments. These include relational understandings underpinning 
social benefits and child welfare regulations, social ‘investment’ (such as 
workfare schemes) and the national model (such as understandings of 
allowance recipients’ connection to Denmark).18

Further, social control and surveillance can be framed as – or be an 
ambiguous part of – help or provision. People are particularly vulnerable 
to stigmatising and stereotypical interpretations when they are subjected 

17 On intersectionality and non-discrimination frameworks see e.g Schiek, D. & Lawson 
A. European non discrimination law and intersectionality. Investigating the Triangle of 
Racial, Gender and Disability Discrimination, Ashgate Publishing, 2011, and Schiek, D. 
2018. Campbell, M. Women, Poverty, Equality: The Role of CEDAW. Hart Publishing, 
2018. Solanke, I. Discrimination as Stigma: A Theory of Anti-discrimination Law. Oxford: 
Hart Publishing, 2017. On poverty and intersectionality in Nordic national law, see 
Rognlien, I.G. Fattigdom – Diskriminering – Relasjoner. Grunnleggende forsørgelsesrettslige 
problemer. PhD Thesis, University of Copenhagen, 2020.

18 Rognlien, I. G. 2020.
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to social control mechanisms because of their already marginalised social 
positions. The surveillance during the pandemic, and the criminalisation 
of ‘non Covid compliant behaviour’, are said to protect against and to 
defeat the virus. In this article, the aims of the Covid legislation is also 
seen as a prolongation of – with Mathiesen on Foucault – the ‘prisonlike 
webs/institutions’ which can be seen in areas outside prisons, like the 
educational-, health- and social systems. The control and monitoring of 
unwanted mechanisms in the society and in the individuals, can relate to 
different aspects of social exclusion and ‘othering’.19 The aims and effects 
of Covid legislation are on this background seen here as conflicting webs 
of power mechanisms, values and ideologies. I see the understanding of 
these mechanisms as part of the requirements of understanding – and 
e.g. reasoning in – law, hereby as part of the concepts of equality and 
non-discrimination and the justification of the relevant legislation or 
practise.20

Nonetheless, more interdisciplinary research must be conducted to 
understand which effects and mechanisms are at play during the pan-
demic, and the article is only raising questions for future normative 
exploration which should continue to be revisited and transformed.

3. Legal and socioeconomic structures embedding 
individuals in a pandemic

Benfer et al. have argued that social determinants of health, such as dis-
crimination, poverty, health care, housing, and employment conditions, 
will affect marginalized groups disproportionately during the pandem-
ic.21 Several scholars and Human Rights institutions have addressed the 
gendered dimensions of the Covid crisis.22 Using Denmark as an exam-

19 Mathiesen, T. Forord In: Foucault, M. Overvåkning og straff, Gyldendal Akademisk, 
4. ed, 2004, translation to Norwegian by Dag Østerberg.

20 In this direction in the field of Swedish social law, Åström, K. Socialtjänstlagstiftningen 
i politik och förvaltning. En studie av parallella normbildningsprocesser. Lund University 
Press, 1988.

21 E.g. Benfer, E. A. et al 2020.
22 E.g. in the UK Campbell M., Fredman S., & Reeves A. 2020. On barriers in access to 

health care for ethnic minority and migrant women in England, Germain, S., & Yong, 
A., 2020.
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ple, this section will sketch out some aspects of legal and socioeconomic 
structures embedding individuals in the Nordic welfare societies that 
intersects with the pandemic.

Precarious groups are more severely affected by infections in general, 
for example children from poorer families with less education.23 In Den-
mark, statistics on the category ‘non-western immigrants’ show that 
the group are more often working in hotels and restaurants, transport, 
renovation and other operational services than are people categorised 
as ‘people with a Danish background’.24 Female immigrants work more 
often in travel agencies, renovation and other operational services than 
women categorised as ‘people with a Danish background’.25 Compared 
to other groups, people categorised as ‘non-western immigrants’ have 
lower incomes.26 This is related to dependence on public support and 
regulations involving the connection of the individual to Denmark/
how long they have been in the country.27 Women in general have lower 
incomes than men do,28 which entails socioeconomic consequences such 
as lower pensions.29

Not only low income, but also the legal interpretation, traditions and 
structures risk contributing to poverty traps. That, for instance, is hard-
ship assessments in the social welfare area. As I have argued elsewhere, 
when assessing an individual’s risk of falling into poverty traps in the 
welfare field, analysis is needed of at least three patterns/structures: the 
national model, the social investment ‘paradigm’ and qualifications of 
relationships in law.30 The reduction of social benefits according to the 

23 Sundheds- og Ældreudvalget 2020–21 L 134 – endeligt svar på spørgsmål 96 
(Spm. om oversendelse af Sundhedsstyrelsens høringssvar m.v. i forbindelse med 
udarbejdelsen af lovforslaget, til sundhedsministeren. Fra SST til udvalget) 11 Feb-
ruary 2021 pp. 8–9: https://www.ft.dk/samling/20201/lovforslag/l134/spm/96/
svar/1747251/2336361.pdf.

24 Danmarks Statistik, Indvandrere i Danmark 2020, 2020, p. 47.
25 Ibid. p. 48.
26 Ibid. p. 72. See the connection between immigration, age and income, Ibid. p. 77.
27 Danmarks Statistik, Indvandrere i Danmark 2020, 2020, p. 75 ff.
28 Ibid. p. 74.
29 Hvidt, M. S. Danske sociale pensioner i EU-retlig og ligestillingsretlig belysning. Copenha-

gen: Djøf Forlag, 2016.
30 Rognlien, I. G., 2020.
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citizen’s connection to Denmark is embedded in the national model.31 It 
entails, for instance, that people who are unable to work get lower benefit, 
depending on their connection to Denmark/how long they have been in 
the country.32 The lower benefits available to immigrants intersect with 
the views on relationships in law, which have gendered implications if 
the women depend on men for financial support. For instance, if a citizen 
who receives pension (‘brøkpension’) applies for supplementary support 
for special needs, her needs will be assessed against her spouse’s income.

This relationship-based regulation and the national model intersects 
with the ‘social investment paradigm’. If the spouse does not meet the 
requirements for work activity, his benefit will be reduced. A case heard 
by the Danish Administrative Board shows how a woman is indirectly 
made responsible for her husband’s ‘inactivity’ because the Municipal-
ity assessed his income to be what he would have received without the 
workfare policies reduction, and not the actual income. The consequence 
is that, even though the assessment is described to be of whether the 
woman is ‘in [a] particularly difficult situation financially’ – it is not the 
actual ‘need’ that is being assessed, but the needs interpreted and con-
structed within the legal structures of the national model, the relational 
regulation and the ‘social investment paradigm.’33

I argue that this contributes to locking the woman into risks of pov-
erty instead of asking the questions that could lift her out of a potential 
poverty trap. It is reminiscent of the ‘deserving and undeserving hard-
ship’-assessments of the past. Underlying is the fear of the misuse of 
public support that mixes questions of workfare stigma with stereotypes 
about unwillingness to work. Economic dependence on the spouse (and 
here also indirect responsibility for his ability to work and readiness to 
do so) is a classic feminist issue. The one-sided focus on the husband’s 
workfare prevents an in-depth analysis of her actual capabilities and 
positions (and needs).

31 Ketscher, K. Socialret: Principper – Rettigheder – Værdier. 4. ed. Copenhagen: Karnov 
Group, 2014, p. 42.

32 Lov om social pension no. 234 of 12 February 2021 § 6.
33 Ankestyrelsens principafgørelse 72-17. Rognlien, I. G. 2020 p. 225.
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Other benefits available to immigrants (based on their connection 
to Denmark), is the immigration benefits,34 which has been criticised 
for creating poverty.35 An initiative to provide free facemasks during the 
pandemic to people with low incomes, like the immigration benefit,36 
indicates how low these benefits really are.37 What might be considered 
necessary and helpful at first glance risks amplifying the individualisation 
of the responsibility for preventing transmission, and (unintentionally) 
minimising the importance of the underlying socioeconomic factors, 
such as income, work place situations, unemployment, housing situation 
and the social security system.

There has been focus on how Covid-19 has affected the racialised 
population38 and on transmission between the inhabitants of areas sub-
jected to racialisation.39 Statistical stereotypes may become stigmatising 
and discriminatory.40 During the pandemic, distrust and racialisation 
has been voiced about groups of people.41 The risk of stigma and social 

34 ‘Selvforsørgelses-, hjemrejseydelse, overgangsydelse’ Lov om aktiv socialpolitik 
no. 241 of 12 February 2021 § 22.

35 Andersen, L. G., Jacobsen, A. F. og Krusaa, N. M. (Eds.) Familier på integrationsydelse. 
En analyse af økonomi, afsavn og social eksklusion i et menneskeretlig perspektiv. Institut for 
Menneskerettigheder, 2018.

36 Bekendtgørelse om særlige foranstaltninger vedrørende forsyning af medicinsk udstyr 
og personlige værnemidler i forbindelse med håndtering af Coronavirussygdom 2019 
(COVID-19) no. 2039 of 15 December 2020. Copenhagen Municipality’s information 
https://www.kk.dk/social-coronainfo (retrieved 27 March 2021).

37 50 facemasks may cost 24 DKK: https://www.coolpriser.dk (retrieved 15 January 
2021).

38 Danmarks Radio, Stor stigning i coronasmitte blandt indvandrere i Danmark, 30 July 2020. 
Jyllands-Posten, Indvandrere og efterkommere med ikkevestlig baggrund er overrepræsen-
terede blandt corona-smittede, 3 March 2021.

39 Information leder, Den skæve smitte med COVID-19 fremhæver social ulighed – også i Dan-
mark, 18 May 2020. Berlingske Tidende, Vermund i kraftig kritik af smittede indvandrere: 
»Det er fuldstændig vanvittigt« 11 August 2020. The State Serum Institute, Covid-19 i 
Danmark. Epidemiologisk trend og fokus: Herkomst (ethnisitet), 7 May 2020.

40 Timmer, A. Judging Stereotypes: What the European Court of Human Rights Can 
Borrow from American and Canadian Equal Protection Law, The American Journal of 
Comparative Law, Vol. 63, No. 1, 2015, pp. 239–284.

41 Danmarks Radio Mette F.: Indvandrerdrenge må ikke gøre det utrygt at tage S-tog 
19 August 2020. Berlingske Tidende, Vermund i kraftig kritik af smittede indvandrere: 
»Det er fuldstændig vanvittigt« 11 August 2020.
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exclusion arising from such discourses is a cause of concern.42 Klinge 
has highlighted the connection between populism and immigration 
regulation during the pandemic and called for a constitutional reform.43

In Denmark, one of the criteria for being categorised as a ‘ghettolisted 
area’ is the number of immigrants living there.44 Restrictions, and the 
criminalisation of ‘non-Covid compliant behaviour’ which are part of the 
effort to combat transmission of the disease, have targeted areas such as 
Vollsmose, where the infection rate has been high (section 6.2). The area 
is listed as a ‘ghetto area’.45 Legal strategies, such as financial sanctions if 
children are absent from day care without what is considered a reasonable 
excuse,46 are put in place. The individualisation of the responsibility for 
the children risks undermining other structural factors, and at worst 
leads to more problems. Like the mentioned workfare, this child welfare 
approach is based on economic incentive ideologies coupled with social 
control, which I argue carry a risk of stereotyping, stigma and ignoring 
the individual’s positions and capabilities.

The cumulative effects of lower income and benefits available to 
immigrants, the financial sanctions imposed in the child welfare area, 
and Covid-19 measures targeting areas such as Vollsmose, may intersect 
with other policies directed at the so-called ‘ghetto areas’, such as evic-
tions due to demolition and rebuilding. In November 2020, the District 
Court of Helsingør ruled in favour of the landlord ‘almen boligselskab’, 
where tenants objected to the termination of their tenancy contracts. The 
contracts were terminated under the Social Housing Tenancy Act § 85(1) 
which permits the termination of a contract if the property is going to 
be demolished or rebuilt.47 The termination of the contract was part of 

42 Steffensen, T. & Laursen, S. Had i det offentligerum under covid-19-epidemien–en analyse 
af minoriteters oplevelser, Institut for Menneskerettigheder, 2020. Lamont, M. Adress-
ing Recognition Gaps: Destigmatization and the reduction of inequality, American 
Sociological Review, Vol. 83, No. 3, 2018, pp. 419–444.

43 Klinge, S. COVID-19-Countermeasures and Hidden Populism in Denmark. A call for constitu-
tional reform. Blogpost. Demos. Democratic Efficacy and the Varieties of Populism in 
Europe, 14 January 2021.

44 Lov om almene boliger m.v. no. 1203 of 3 August 2020 (almenboligloven) § 61 a.
45 The Ministry of Transport, Liste over hårde ghettoområder, 1 December 2020.
46 Lov om dagtilbud no. 1326 of 9 September 2020 chapter 5a and § 44e(2).
47 Lov om leje af almene boliger no. 928 of 4 September 2019.



nst 29–30.2021

Legislating Covid-19 in the Nordic welfare societies • 19

an effort to prevent the area being categorised as a ‘hard ghetto’.48 The 
judgment has been appealed.

The tenants claimed that the termination was discriminatory based on 
‘ethnicity’. Without going further into the analysis of these claims here, 
it is worth noting the pandemic context in which tenants were threatened 
with losing their homes. The 31st of January 2020, the contracts were 
terminated – one and a half month before the first pandemic lock down. 
Although they were entitled to new homes, one can imagine how the loss 
of your home affects you during the pandemic. Our homes have become 
places of refuge from being infected, and staying at home is part of the 
national strategy to prevent transmission.49 Our homes are more than a 
contract; it is spatial and relational, connected to a certain place and to 
certain people.50

4. Surveillance during a pandemic
During the pandemic, technology is being used (or has been proposed) to 
monitor, help, provide for and control citizens, partly to prevent Covid 
transmission and partly to achieve pre-existing social aims. In addition 
to pre-existing social control and surveillance mechanisms51 and the 
development of ‘digital welfare’ during the pandemic,52 governments 
and private actors have developed technologies to monitor the Covid-19 
pandemic. Sekalala et al., for example, describe how technology was used 
to detect the pandemic before it was declared by WHO.53

48 On file: the Helsingør District Court, 20 November 2020 Case BS-13867/2020-HEL.
49 The Health Authority’s Guidelines for close contacts, 19 January 2021.
50 Nielsen, N. Retten til et hjem – Ejendomsret, privatliv og forsørgelse. Jurist- og 

økonomforbundets forlag, 2011.
51 Byrne, C. S. & Sommer, J. Is The Scandinavian Digitalisation Breeding Ground For Social 

Welfare Surveillance? Dataethics.eu, 27 May 2019.
52 Kommunernes IT magasin KITmagasinet, Digitalisering efter 2020, Maj 2020, p. 31.
53 Sekalala, S., Dagron, S., Forman, L. & Meier, B. M. Analyzing the Human Rights 

Impact of Increased Digital Public Health Surveillance during the COVID-19 Crisis, 
Health and Human Rights Journal, Vol. 22, No. 2, 2020, pp. 7–10, p. 9.
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In line with the introduction (sections 1 and 2), the article takes the 
view that technology is not an object detached from the social fabric.54 
Categorisation and construction of information/data is expression of 
power, and it may perpetuate, reproduce, redirect or break asymmetric 
power structures, depending on the context in which it is programmed, 
used and interpreted.55 This applies to the many actors, technological and 
legal stages involved.56 Analysis of the technology itself, or the effect at a 
group level, may not give grounds for concern, but seen from a specific 
position, the interpretation of the data may become problematic.

Technology makes it possible to collect more – and supposedly more 
extensive – information about people, for example about their behav-
ioural patterns. Sometimes data can be processed to infer patterns at a 
faster rate. The data gathered during the pandemic may be personal, 
sensitive, pseudonymised, anonymised, aggregated, structured or 
unstructured.57 The Covid-related technologies adopted or proposed 
in Denmark include contact tracing devices (‘SmitteStop’), data on 
movement from mobile phone companies, ‘shelter app’ for homeless 
people, electronic Covid-passports, GPS-trackers, videotex, chatbots, 
blockchain.58 During the pandemic, digitalisation, like online platforms 
such as Zoom, has been made use of to both help and serve citizens and 

54 Zuboff, S. Big other: Surveillance Capitalism and the Prospects of an Information 
Civilization, Journal of Information Technology, Vol. 30, no. 1, 2015, pp. 75–89.

55 On algorithmic discrimination and how to address it under EU law Xenidis, R. Tun-
ing EU Equality Law to Algorithmic Discrimination: Three Pathways to Resilience. 
Maastricht Journal of European and Comparative Law, Vol. 27, No. 6, pp. 736–758, 2021. 
On the idea of Human-AI collaboration and the requirement of explainability Olsen, 
H. P., Slosser, J. L., Hildebrandt, T. T., & Wiesener, C. What’s in the Box? The Legal 
Requirement of Explainability in Computationally Aided Decision-Making in Public Admin-
istration. SSRN: Social Science Research Network. iCourts Working Paper Series, 
No. 162, 2019. Mchangama, J. & Liu, H.-Y. The Welfare State Is Committing Suicide 
by Artificial Intelligence, 25 December 2018: https://foreignpolicy.com/2018/12/25/
the-welfare-state-is-committing-suicide-by-artificial-intelligence/.

56 Lehr, D. & Paul Ohm, P. Playing with the Data: What Legal Scholars Should Learn 
About Machine Learning, UC Davis Law Review, Vol. 51, No. 2, 2017 pp. 653–717.

57 OECD Policy Responses to Coronavirus (COVID-19) Tracking and tracing COVID: 
Protecting privacy and data while using apps and biometrics, 23 April 2020 http://www.
oecd.org/.

58 Kommunernes IT magasin, 2020. Danske Kommuner, App skal guide hjemløse under 
coronakrisen, Press Release, 3 April 2020.
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to monitor them in, for instance, low threshold facilities, the fields of 
child welfare, social security, education,59 and employment schemes.60

Like in several other countries, the Danish government released a 
contact tracing app, ‘SmitteStop’.61 Downloading the Danish app is vol-
untary.62 The discussions relating to contact tracing apps have included 
topics such as privacy, transparency, efficiency, effects, the scope of a 
consent, its aims and proportionality, pseudo anonymity, the centralised 
or decentralised storage of data,63 unequal access to technological devices 
because of socioeconomic factors,64 the risks posed both by governmental 

59 On digital education in children’s rights perspective Sandvik, K.B. og Ikdahl, I. 
COVID-19: Towards a Digital Fragmentation of the Right to Education? Yale Journal 
of International Law, 2021.

60 On file: Kolding, Copenhagen and Odense Municipalities. Answers to questions on 
Covid, January 2021. Copenhagen Municipality, Overblik overændrede tilbud og indsatser 
for socialt udsatte i København i forbindelse med Corona, 2021, 11 January 2021. Hjelmar, 
U., Pedersen, R. T. & Jensen, C. D. Kommunale nyskabelser under covid-19-krisen – En 
kortlægning af lovende erfaringer omkring nye måder at levere serviceydelser på til borgere i 
udsatte positioner. VIVE – Viden til Velfærd Det Nationale Forsknings- og Analyse-
center for Velfærd, 2021.

61 The Health Authority, COVID-19: Opsporing og håndtering af nære kontakter, 19 March 
2021 p. 22.

62 The Patient Safety Authority, Smittestop – behandling af personoplysninger: https://stps.
dk/da/om-os/data-og-privatlivspolitik/smitteopsporing-personoplysninger/smittea-
pp-privatliv/ (retrieved 29 March 2021).

63 See for instance Motzfeldt, H. M. Covid-19, mobilapps og GDPRs krav til sam-
tykke: – et overblik for private aktører. Revision & Regnskabsvaesen, RR.5.2020.28. 
Peter Blume Privatliv eller liv, Revision & Regnskabsvaesen, RR.5.2020.20. Institut for 
Menneskerettigheder, Kontaktsporingsapps og menneskeretten 31 May 2020. Khosla, R. 
Technology, Health, and Human Rights: A Cautionary Tale for the Post-Pandemic 
World, Health and Human Rights Journal, Vol. 22 No. 2 2020. Amnesty International, 
Bahrain, Kuwait and Norway contact tracing apps among most dangerous for privacy, 16 June 
2020. On privacy in pandemic; Li, T.C., Privacy in Pandemic: Law, Technology, and 
Public Health in the COVID-19 Crisis, Loyola University Chicago Law Journal, Vol. 52, 
No. 3, pp. 767–865, 2021. On privacy, efficiency and transparency in European contact 
tracing apps phone location tracking: Klonowska, K., and Pieter Bindt. The COVID-
19 Pandemic: Two Waves of Technological Responses in the European Union. Hague 
Centre for Strategic Studies, 2020, www.jstor.org/stable/resrep24004 (retrieved 
6 June 2021).

64 Sekalala, S., et al. 2020, p. 16.
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actors and private ones, such as ‘tech giants’ and access to data.65 Health 
data in general are sensitive, and the risks of discriminatory use of such 
data have been addressed.66

The data gathered by the Danish SmitteStop app is not supposed to be 
used against a person, for example by ordering quarantine when infected 
by Covid. To evaluate the effect of the app, generalised and anonymised 
data is collected by the Patient Safety Authority on how many people 
have downloaded it and how many have chosen to use it to inform close 
contacts about infection.67 Individualised information is stored on the 
phones. Depending on access, conclusions can be made from the data 
gathered on for instance your health status, close contacts, your patterns 
of movements, relations and behaviour.68

With respect of the differences between the Danish and Norwegian 
apps and their social processes here, Sandvik has raised relevant ques-
tions of the potential long-term implications for national digitisation 
related to the hasty development, poor security, experimentation, and 
unclear purpose of the Norwegian ‘Smittestopp’ app. She has also called 
for attention to actor’s profits and the global data economy. Further, 
‘[…] how the data of various users coconstitute each other and of how 
various professions and social groups relate to the app […]’, like lawyers 
and journalists.69

65 Jørgensen, R.F. Debat: Den danske smittestop-app har flyttet sig fra statslig overvågning til 
tech-giganter, Institut for Menneskerettigheder, 17 May 2020. OECD Policy Responses 
to Coronavirus (COVID-19) Tracking and tracing COVID: Protecting privacy and 
data while using apps and biometrics, 23 April 2020. Christoffersen, J. & Jensen, B. S., 
Retsstaten og Covid-19, Justitia, 2020 p. 68 and the following. Cattuto, C., & Spina, A. 
The Institutionalisation of Digital Public Health: Lessons Learned from the COVID-
19 App. European Journal of Risk Regulation, Vol. 11, No. 2 pp. 228–235, 2020.

66 Sekalala, S., et al. 2020 p. 10.
67 Information on the use of Smittestop app: The Minister of Health’s answer to the 

Epidemic Committee’s question no. 47, case no. 2105785, 14 April 2021 (Epidemiud-
valget 2020–21 EPI Alm.del) https://www.ft.dk/samling/20201/almdel/epi/spm/47/
svar/1770121/2373256.pdf.

68 The Patient Safety Authority, Smittestop – behandling af personoplysninger https://
stps.dk/da/om-os/data-og-privatlivspolitik/smitteopsporing-personoplysninger/
smitteapp-privatliv/ (retrieved on 29 March 2021).

69 Sandvik, K. B. “‘Smittestopp’: If You Want Your Freedom Back, Download Now.” Big 
Data & Society, July 2020, p. 6.
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Unfortunately, experience from other cases give grounds for concern 
that, even though the information is not supposed to be used for other 
purposes than those listed (transmission prevention and measuring the 
effect of the app), actors may intentionally or unintentionally use the 
information for other purposes. In other contexts, there are mistakes 
regarding how data is used and failures to protect it. In 2020, even the 
Danish Data Protection Authority, for example, reported failures to 
secure personal data in their own systems.70

The standards governing when it is acceptable to use the gathered 
data – and if and with whom it is acceptable to share it – may be perceived 
legal or ‘in a grey area’ when the information is obtained. If, later on, they 
turn out to be illegal, individuals will already have experienced harm, and 
may find compensation of little value. In Denmark, the police have access 
to the biobank in exceptional circumstances, which has been discussed by 
Ó Cathaoir.71 Befring points out that such data sharing is not permitted 
in Norway.72 One question, for instance, is what will happen with the 
data collected in connection to testing for Covid-19. As of the end of 
March 2021, more than 22 000 000 samples have been gathered.73

In the Norwegian ‘NAV-scandal’, the authorities wrongly interpreted 
EEA law for several years which resulted in people being imprisoned for 
exporting their benefits within the EEA.74 The Norwegian authorities had 
used IP addresses to discover that the mandatory reports had been sent 
from abroad. The Committee that examined the NAV case said the IP 
address practice stopped in 2019 when it was held to be in violation of the 
Data Protection Act.75 The combination of collecting digital information 
on the person and the serious consequences of incorrect interpretation 
of the welfare legislation trapped the individuals in structural discrim-

70 The Danish Data Protection Authority, Brud på persondatasikkerheden hos datatilsynet, 
Press Release, 20 August 2020.

71 Ó Cathaoir, K. E. In Search of Solidarity: Personalised Medicine in Denmark. Nordisk 
socialrättslig tidskrift, No. 21–22, 2019, p. 65–95.

72 Befring, A. K. C., Persontilpasset medisin, Rettslige perspektiver. Gyldendal Juridisk, 2019.
73 The State Serum Institute – covid-19 – Danmark (Kommunalt): https://experience.

arcgis.com/experience/aa41b29149f24e20a4007a0c4e13db1d.
74 Official Norwegian Reports NOU 2020:9 Blindsonen Gransking av feilpraktiseringen av 

folketrygdlovens oppholdskrav ved reiser i EØS-området, 2020.
75 Ibid. pp. 169–170 footnote 62.
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inatory mechanisms relating to both information and interpretation. 
One of the questions raised by the ‘NAV-scandal’ is why and how these 
systemic mistakes where fostered at all institutional levels: in the courts, 
administrative bodies, parliament, universities, practising lawyers etc. It 
remains to be seen if those affected will receive compensation, and if so, 
what kind. The example illustrate how vulnerabilities in the welfare area 
are connected to protection of data, and one can imagine similar threats 
to the individual during the pandemic.

Another example of questionable use of data is in the field of insur-
ances. People are claiming, for instance, Covid-19 related insurances. The 
insurance companies may to a certain degree investigate policy holders 
if they suspect a breach of contract. The Danish Financial Supervisory 
Authority examined this practice in 2016 and 2019, and the companies’ 
GPS tracking was criticised.76 This gives reason to highlight risks for 
gathering questionable Covid-19 related data.

Concern has been raised that anonymised and aggregated data may be 
individualised, and could be used in a discriminatory manner or prevent 
individuals from seeking help during the pandemic.77 Pseudonymised, 
anonymised, or aggregated data can in principle be used to monitor 
social policies and the prioritisation of, for example, police tasks targeting 
groups of people, or areas (where such groups live due to socioeconomic 
segregation).

The Patient Safety Authorities criticised Brøndby Municipality 
because a map published online showing Covid infected areas made it 
possible to see on an individual level who was infected. The risk of stigma 
were one of the reasons for this criticism.78

As part of its transmission monitoring, to detect risk groups, the State 
Serum Institute collects and registers information about age, gender, 
geography and characteristics such as behaviour and ethnicity. This can be 

76 The Financial Supervisory Authority, Forsikringsselskabers efterforskning af person-skades-
ager 2019, 2019, p. 5.

77 Sekalala, S. et al. 2020 p. 11.
78 On file: Correspondence between the Patient Safety Authority and journalist Agnete 

Finnemann Scheel, Case no. 30-1115-5, 16 March 2021.
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used for conducting preventive measures.79 The Municipality of Copen-
hagen has said that it is collecting infection data on what are considered 
as the administration’s key groups, but that the data hasn’t been used 
to target measures.80 Prioritisation of police tasks during the pandemic 
rely upon a broad assessment of a range of factors locally, regionally 
and nationally.81 The Danish Police reports that it has prioritised areas 
with high numbers of infections,82 which must be seen together with 
criminalisation and surveillance in general (sections 6 and 7).

Information about whether a person has, for example, chosen to use 
the SmitteStop app or not, may risk serving as underlying premises or be 
regarded as evidence when citizens are assessed on the (moral) responsi-
bility of their behaviour in legal areas such as criminal cases, child welfare 
cases, cases regarding a person’s capacity to work, minimum income 
cases and now those relating to Covid-19 legislation. The interpretation 
of behaviour based on the information gathered through the app, for 
example, can be used to assess (directly or indirectly) how responsible a 
person seems to be: why did you not report that you were infected? Why 
were you not tested, even though you had symptoms?

Statistical information on groups of people risks being stigmatising 
or stereotyping when someone’s individual positions and capabilities are 
not properly recognised. The same risk attaches to the conclusions based 
on behavioural patterns found in such information both at the group and 
individual level. Data and information gathered in one context can be 
misused or interpreted differently if used in another context.

Seen in isolation, just one pandemic-related app or technological 
solution may not seem to constitute a threat through its interpretation 
and prediction of people’s behaviour. Data on citizens can be construed 

79 The Ministry of Health’s proposal of 20 December 2021 to the Epidemic Act (L134 
2020–21) p. 60.

80 On file: The Copenhagen Municipality’s answer to questions on Covid-19, Case 
no. 2021-0009862, 14 January 2021.

81 On file: The Danish National Police Authorities, Rigspolitiet nationalt beredskabs-
center BN281 national operationsplan covid-19 – fortsat indsats, version 1.0. Journal 
No.: 2020-055890, 29 June 2021.

82 The Copenhagen Police, Corona-patruljer prioriteres stadig højt, Press Release, 12 March 
2021. The Health Authority, Tiltag for at stoppe smitten i Vollsmose, Press Release, 
26 February 2021.
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from various sources. Both intentional and unintentional stereotypical 
and stigmatising assessments of citizens must be analysed in the light of 
the specific power relation between, for example, the case handler or the 
police and the citizen (interpersonal power), taking into consideration 
the legal and societal structures embedding the situations (institutional/
structural power).83

5. ‘Non-Covid compliant behaviour’
Extra attention should be paid to the mechanisms of ‘othering’ in law – 
also during the pandemic.84 In the news we read about ‘Covid shaming’: 
people infected by Covid are being blamed and shamed for their risky 
behaviour.85 What precisely ‘Covid compliant behaviour’ entails remains 
uncertain, and both the municipal actors and the citizens who depend 
on their care have reported that they were unsure about how to interpret 
the regulations and implement national guidelines.86 There have also 
been media reports about private actors who seem to have trouble with 
the practice of it.87 The restrictions on human contact and travel are 

83 Solanke, I. 2017, p. 86.
84 Gullestad, S. E. Our contempt for weakness. International Journal of Applied Psychoana-

lytic Studies. Vol. 18, No. 2 pp. 133–138, 2021.
85 Mathilde Moestrup, Coronashaming forvandler den fælles indsats mod smitten til et 

meningsløst ’blame game’, Dagbladet Information, 1 April 2020. NRK, Julia (17) har 
blitt kalt «smittehore», 27 January 2021. Westberg argues that affect is pivotal to the 
Swedish Covid-19 strategy, and that citizens and recipients of the public guidelines 
mobilize shame to regiment each other’s behaviours during the pandemic in ways 
that reduce the vagueness of the guidelines, Westberg, G. Corona, vaghet och skam: 
Om myndighetskommunikation och affekt på sociala medier, Språk och stil, Vol. 30, 
pp. 5–31, 2020.

86 The Copenhagen Municipality, Sundheds-og Omsorgsforvaltningen, Afdelingen for 
Evaluering, Evaluering af SUF’s COVID-19 beredskab, October 2020: https:// 
www.kk.dk/sites/default/files/edoc/Attachments/26686242-38379394-2.pdf.

87 Tv2Lorry, Thomas afvist i indkøbscenter: – Jeg går i panik med mundbind på, 6 November 
2020. You are not required to prove why you are not wearing a face mask, see Health 
Authority’s Guidelines on face mask no. 6. Those exempt from wearing face masks: 
https://www.sst.dk/en/english/corona-eng/prevent-infection/face-masks. (Retrieved 
23 March 2021). Description of the practise of the exceptions and assessments of 
reliability in The Minister of Labour Affair’s answer to the Epidemic Committee’s 
question no. 124, 20 April 2021 (Epidemiudvalget 2020–21 EPI Alm.del): https://
www.ft.dk/samling/20201/almdel/epi/spm/124/svar/1772343/2377083.pdf. A woman 
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balanced against mental health and the consequences of loneliness88 or 
the efficiency of the economy. Since the government has been uncertain 
how the pandemic will develop, the precautionary principle has been 
emphasised in areas such as the municipalities,89 and the regulation of 
social contact and behaviour has been one of their main tools, one result 
of which has been rather strict visiting restrictions in institutions.90

Informal pressure91 and criminalisation of non-Covid compliant 
behaviour individualises the responsibility for the spread of the pan-
demic. It seems necessary to make individuals responsible for combating 
and preventing it. While it is not a problem in itself that citizens should 
participate in defeating the pandemic, focus on the individualisation 
of responsibility risks undermining the systemic structures embedding 
individuals’ possibilities and social positions.

While uncertainty about the moral and legal standards that individu-
als are being measured against might raise questions related to, for exam-
ple, the rule of law (principle of legality), the legal structures embedding 
the interpretation may reproduce inequality, regardless of foreseeability 
and certainty. Conceptions of morality and legal responsibilities – and 
the surveillance mechanisms connected to them – risk feeding into the 
existing understandings, interpretations and legal subjection of so-called 
vulnerable groups and individuals (sections 2 and 3).

who was rejected from a playground for not wearing face mask due to a breathing 
condition complained to the Danish Equality Board because of discrimination based 
on disability, but did not answer the Board’s requests for documentation on her 
condition and her complaint was therefore rejected, Case no. 9121 of 26 January 2021. 
Similar situation: Case no. 9082 of 3 December 2020.

88 The Health Authority, Håndtering af COVID-19: Anbefalinger til personer i øget risiko, 
Case no. 04-0100-380, 2020, p. 9.

89 The Copenhagen Municipality, Sundheds-og Omsorgsforvaltningen, Afdelingen for 
Evaluering, Evaluering af SUF’s COVID-19 beredskab, p. 3, October 2020. On the pre-
cautionary principle related to the use of enforced measures discussed by the Minister 
of Health when there is evidential uncertainty connected to e.g. for how long a 
person should be isolated after infections, see The Minister of Health’s answer to the 
Parliament’s question no. 19 to the proposal of 20 December 2021, the Epidemic Act 
(L134 2020–21).

90 Rognlien, I. G., & Ó Cathaoir, K. Elders & care workers during covid-19, working paper, 
Univeristy of Copenhagen, 2020.

91 E.g. commercials in public spaces like bus stops, train stations etc. encouraging people 
to stay at home and limit contacts.
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Discretionary assessments related to Covid-19 compliant behaviour 
have been introduced, such as assessments of ’presumed to be infect-
ed’(‘formodes at kunne være smittet’),92 and exceptions for the use of face 
masks.93 At the beginning of the pandemic, it was made possible to limit 
substantive and procedural social rights, like visits to children placed 
outside of their primary family, in the interest of the state’s economic 
priorities, as well as to limit transmission of the virus.94 The Danish 
Ministry of Social and Interior Affairs pointed to the Danish Health 
Authority’s suggestions of different ways that vulnerable families whose 
children were in care could make contact with distance (e.g. online, and 
of games they could play at a distance). The recommendations were made 
without any transparent justification, such as assessments of whether less 
restrictive measures, like testing, could have been sufficient to prevent 
transmission of infection.95 It was also said that, when assessing the risk 
of transmission, the family background and perceived behaviour of its 
members should be taken into consideration. This kind of individualis-
ing risks being stigmatising and may be discriminatory if, for instance, 
it is related to racialisation.

6. Area specific Covid-19 regulations
Both recognition and redistribution are relevant perspectives when 
analysing the intersectional character of a discriminatory phenomenon. 
In this section, I will highlight some issues originating in cases from the 
eastern side of Oslo, Norway (section 6.1) and from Vollsmose, Denmark 
(section 6.2).

92 E.g. isolation under the Epidemic Act no. 285 of 27 February 2021 § 15.
93 Bekendtgørelse om straf for overtrædelse af krav om mundbind eller visir i detail-

handlen beliggende i Vollsmose Sogn no. 361 of 9 March 2021. (‘the Vollsmose 
Regulation’) § 3(6).

94 Bekendtgørelse om mulighed for midlertidig fravigelse af forpligtelser for det 
offentlige og af privates rettigheder over for det offentlige på socialområdet som led i 
håndtering af Coronavirussygdom 2019 (COVID-19) no. 559 of 30 April 2020.

95 Orientering om reglerne for anbragte børn og unges samvær med forældre og netværk 
i forlængelse af opdatering af COVID-19-bekendtgørelsen på socialområdet no. 9260 
of 1 May 2020.
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6.1 Redistribution
The pandemic highlights the fact that Oslo, for instance, is a socioeco-
nomically segregated city, with disproportionate Covid-19 related effects 
for people in racialised and/or precarious socioeconomic positions, e.g. 
living on the east side of Oslo.96 From 17 March 2021, the Municipality 
of Oslo decided to close schools from 5th to 7th grade in the areas of the 
eastern side of Oslo,97 due to the risk of Covid transmissions.98 While 
this action had a legitimate aim, and was seemingly proportionate, given 
infection patterns and numbers in these areas,99 the question is whether 
the situation created for individuals could be considered discriminatory 
or a violation of other human rights.

While the directive was not directly based on social composition, 
Oslo’s approach indirectly targeted low income families and people in 
racialised positions, as the areas have the largest proportion of people 
subjected into these groups.100 There is a difference between the treat-
ment of these children and that of children living in less precarious or 
higher income areas. Essential to understanding the discriminatory phe-
nomenon involved is the character of the intersecting socio-economic 
structures embedding these children in a less favourable situation. The 
question is whether the lockdown on the eastern side of Oslo can be 

96 Official Norwegian Reports NOU2021:6 Myndighetenes håndtering av koronapande-
mien Rapport fra Koronakommisjonen pp. 411–412.

97 Grorud, Stovner, Alna, Bjerke, Gamle Oslo, Grünerløkka and Søndre Nordstrand.
98 Oslo Municipality, Byrådet innfører nye tiltak mot spredning av koronaviruset, Press 

Release, 15 March 2021.
99 Oslo Municipality, the Health Department, Statusrapport Covid-19, 16 march 2021, 

p. 9. On the Danish evaluations of the closing of schools, see the Minister of Health’s 
answer to the Epidemic Committee’s question no. 204, Case no. 2109689, 18 June 
2021 (Epidemiudvalget 2020–21 EPI Alm.del) https://www.ft.dk/samling/20201/
almdel/epi/spm/204/svar/1795031/2418001.pdf. The Danish Minister of Health’s 
overview of home schooling 2020–2021: Minister of Health’s answer to the Epidemic 
Committee’s question no. 44, 31 March 2021 Case no. 21/06599 (Epidemiudvalget 
2020–21 EPI Alm.del) https://www.ft.dk/samling/20201/almdel/epi/spm/44/
svar/1765687/2365393.pdf.

100 Statistics Norway/Norges statistiske sentralbyrå: 05752: Innvandrere og norskfødte 
med innvandrerforeldre, etter fem grupper av landbakgrunn. Bydeler i Oslo (B) 
2004–2021 https://www.ssb.no/statbank/table/05752/. Statistics Oslo Municipality/
Oslo Kommunes Statistikkbank, Gjennomsnittsinntekt etter delbydel, alder og kjønn 
(D) – Begge kjønn, Alder i alt, Bruttoinntekt, 2018.
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justified on a structural and an individual level. Future research should 
investigate children’s rights in this field, hereby whether efficient legal 
remedies are put in place to give these children access to justice.101

On a general level, the closing of schools and remote teaching have 
had negative effects on children in precarious positions in both Den-
mark and Norway. The closing of schools risk negative effects such as 
loneliness, mental illness, loss of learning, and social challenges that will 
not be as readily detected when children are being taught remotely.102 
The pandemic situation might provide opportunities and technological 
improvements, for instance educational development.103 Nonetheless, 
among others Sandvik and Ikdahl have highlighted exacerbation of dis-
crimination in the education context during the pandemic.104

Without drawing a definite conclusion that rights have been violated, 
it is worth mentioning that, in addition to assessing the efficiency of the 
pandemic-related measures, the state is under an obligation to prove that 
there have been enough safeguards at all stages of the implementation 
of the legislation.105 While claims that the pandemic is an emergency 
have been criticised, rapid decisions have to be made and may be argued 
to be necessary in order to defeat the virus. This factor is likely to be 

101 On children’s situation and rights during the pandemic in Norway, see Sandvik, K. 
B. Barn, korona og dobbeltdugnaden – ubehagelige refleksjoner, Nytt Norsk Tidsskrift, 
Vol. 37, No. 4. pp. 302–317, 2020 and Sandvik, K. B.; Koehler-Olsen, J. Children 
in Lockdown: Children’s Rights, Covid-19 and the Case of Norway, VerfBlog, 
2020/7/01, https://verfassungsblog.de/children-in-lockdown-childrens-rights-covid-
19-and-the-case-of-norway/. On digital education: Sandvik, K.B. & Ikdahl, I. 2021.

102 The Norwegian Directorate for Children, Youth and Family Affairs (Bufdir), 
Statusrapport 12 Utsatte barn og unges tjenestetilbud under covid-19-pandemien, 5 March 
2021. Norges offentlige utredninger NOU2021: 6 Myndighetenes håndtering av 
koronapandemien. Rapport fra Koronakommisjonen. pp. 413–425. In Denmark: Danmarks 
Evalueringsinstitut, Grundskolers erfaringer med nødundervisning under covid-19- pan-
demien. En undersøgelse af nødundervisning i foråret og sommeren 2020, 2021, pp. 56–62. 
Danmarks Evalueringsinstitut, Erhvervsskolers erfaringer med nødundervisning under 
covid-19- pandemien En undersøgelse af nødundervisning i foråret og sommeren 2020, 2021. 
Danmarks Evalueringsinstitut Gymnasiale uddannelsers erfaringer med nødundervisning 
under covid-19-pandemien. En undersøgelse af nødundervisning i foråret og sommeren 2020, 
2021.

103 Corlatean, T. Risks, Discrimination and Opportunities for Education during the Times of 
COVID-19 Pandemic, RAIS Conference Proceedings, June 1–2, 2020, pp. 43–44.

104 Sandvik, K.B. & Ikdahl, I. 2021, section 2.
105 ECtHR Oršuš and Others v. Croatia 16 March 2010 (Application no. 15766/03).
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relevant when assessing the proportionality106 of policies at a general 
level and at some stages of the legislative process. One can also expect 
utilitarian arguments based on what is likely to create less infections/
save more lives in the general population.107 Nonetheless, it will as well 
be relevant to examine unintended disproportionate and discriminatory 
effects at the individual level and whether positive measures have been 
put in place to provide sufficient remedies.

There have been discussions whether the same areas where schools 
were closing down should be prioritised for vaccines,108 which raises com-
plex questions of which criteria that should be used to justify priorities 
between different groups of the population.109 Nonetheless, also pre-ex-
isting socioeconomic problems must be taken into consideration when 
an individual’s situation is assessed. For instance, the pandemic-related 
problems in conjunction with the right to a home (section 3).110

A family with three children living in public housing in Tøyen (Gamle 
Oslo/Grünerløkka), Norway, lost their home 8 February 2021. The con-
tract expired after five years, and because the parents’ income was above 
the fixed limit, the municipality decided not to extend the contract.111 
The eviction was executed by the police and met criticism, partly because 
of the family’s low income, partly in light of the pandemic situation, 

106 On proportionality in a Human Rights discourse: Lebret, A., 2020, pp. 5–8.
107 Critiques of utilitarian arguments for prioritisation of resources during the pandemic 

in a disability perspective: Chen, B., McNamara, D.M., 2020.
108 Norwegian Institute of Public Health/Norsk Folkehelseinstitutt, COVID-19 Vaksi-

nasjonsprogrammet, Svar på oppdrag 8 Vaksinasjon–Delleveransereviderte anbefalinger for 
geografisk prioritering, 24 February 2021.

109 Prioritisation of vaccines: Sekalala S, Perehudoff K, Parker M, et al. An intersectional 
human rights approach to prioritising access to COVID-19 vaccine, BMJ Global 
Health, No. 6 pp. 1–8. 2021.

110 Nielsen, N., 2011. On inequalities in Sweden in relation to a.o. housing during 
the pandemic: Joelsson T. & Ladru, D. E. Cracks in the well-plastered façade of 
the Nordic model: reflections on inequalities in housing and mobility in (post-)
coronavirus pandemic Sweden, Children’s Geographies, pp. 1–11, 2021. On housing as a 
social determinant of health, and housing discrimination as a barrier to health justice 
during covid-19 in an American context, see Benfer E. A. et al., 2020 pp. 147–162.

111 On file: Oslo County Court/Oslo byfogdembetes kjennelse 4 March 2021 Case 
No. 21-027847TVI-OBYF/1.
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and for example the children’s educational situation.112 The dominant 
(national) legal understanding of the right to housing is that it depends 
on resources and that the most deprived individuals are prioritised for 
it. The case shows that people from low socioeconomic backgrounds are 
compared to each other, while a stable home protects against universal 
vulnerabilities and is particularly important during a pandemic. This 
family’s pre-existing socioeconomic circumstances and the loss of their 
home intersects with other pandemic-related policies.

6.2 Recognition
While this article does not set out to compare the Danish and Norwegian 
approaches to the pandemic, it is interesting that the directions followed 
by Norway and Denmark are rather similar, (compared to the Swedish 
approach113): the Danish Government, in addition to the local closing of 
schools, also put in place regulation on Covid compliant behaviour that 
included legal penalties for violations, directed specifically at a so called 
‘ghetto area’, Vollsmose (section 3). The proposal was for mandatory 
testing, isolation when infected and the use of face masks, but only the 
regulations on face masks were implemented.114

Under the Danish Epidemic Act, the Patient Safety Authority can 
require people suspected of being infected to be tested, and to isolate if 
they meet certain criteria.115 The Patient Safety Authority has imposed 

112 Norsk Rikskringkastning NRK, Bystyret stanset ikke utkastelsen av familien på Tøyen, 
17 February 2021.

113 Ericson, M. & Wilske, O., Covid-19 i Sverige: Rättsliga perspektiv på krisberedskap 
och de åtgärder som vidtagits för att hantera pandemin, Svensk Juristtidning, No. 10, 
pp. 1080–1097, 2020.

114 On the Vollsmose face mask regulation and ‘ghetto-stigmatisation’ see, Rognlien, I. 
G. Fattigdomsdiskriminering i nordiske velferdssamfunn – grunnleggende rettsdog-
matiske spørsmål. Retfærd, No. 1, pp. 93–106, 2021.

115 Bekendtgørelse om smitteopsporing, undersøgelse, indlæggelse eller isolation og 
tvangsmæssig behandling i medfør af lov om foranstaltninger mod smitsomme og 
andre overførbare sygdomme i forbindelse med håndtering af Coronavirussygdom 
2019 (covid-19) no. 36 of 13 January 2021.
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Covid-19 related isolations with police assistance 14 times by 16th of 
March 2021.116

The various types of forced measures implemented to combat the 
pandemic have been criticised by several actors.117 Attention to not 
only procedural rights and the intrusive character of the measure for 
individuals, and the proportionality and efficiency of using force in the 
interests of combating the pandemic, is relevant. In addition, attention 
must be directed to the broader intersecting problems that threaten the 
individual, with close examination of the underlying legal and societal 
structures involved (section 3).

Under the Epidemic Act § 28, the Minister of Health may impose 
forced testing and isolation on people who have attended a specific event 
or been in an area where Covid infection is detected. Under § 36, the 
responsible minister, in conjunction with the Health Minister, may also 
limit access to public available places for all or part of the country. Vio-
lations of such regulations are punishable by fines or up to six months of 
imprisonment, under the Epidemic Act § 66(3).

The Health Authority questioned the need for a specific rule for 
groups, when there is an option to use force against individuals if nec-
essary.118 The Epidemic Act § 28 was criticised in Parliament by a small 
section of the opposition for its intrusion into individual freedoms (such 
as the freedom to participate in demonstrations) and because of the dif-
ficulty of putting the regulations into practice.119 A majority voted for a 

116 Berlingske Tidende, Kontroversielt forslag om tvang i Vollsmose blev nedstemt: Myndighed-
erne har dog allerede 14 gange tvunget borgere til isolation og test, 16 March 2021.

117 2020/1 BTL 134. pp. 4–5, Zetland.dk, Skal du frygte, at staten får magt over din krop? Vi 
har undersøgt epidemiloven, og svaret er, ehm, ja, lidt, 14 November 2020. Altinget, Minis-
terbeslutning: Nu kan tvangsmetoder tages i brug mod corona, 3 March 2021. Christoffersen, 
J. and Jensen, B. S., 2020. DJØF Task Force: https://www.djoef.dk/tema/corona-task-
force.aspx.

118 The Health Authority’s statements in the preparations for the Epidemic Act, Case 
no. 05-0601-342, p. 83, 13 November 2020 https://www.ft.dk/samling/20201/lovfors-
lag/L134/spm/96/svar/1747251/2336361.pdf.

119 The Minister of Health’s answer to the Parliament’s question no. 43, 50, 57 and 
58 to the proposal of 20 December 2021, the Epidemic Act (L134 2020–21). The 
Parliament’s ‘betænkning’ of 9 February 2021 to the Minister of Health’s proposal of 
20 December 2021, the Epidemic Act 2020/1 BTL 134, pp. 4–5.
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group- and area-oriented legal basis for the use of forced isolation and 
testing in addition to the law-based targeting of individuals.

In the preparatory discussions of the Epidemic Act § 28, besides 
occasions like concerts and weddings, the Ministry of Health pointed 
to schools, densely populated areas, ‘collegiums’ and apartment block 
as examples of targeted objects.120 While at first glance these categories 
may seem neutral, they may indirectly affect certain groups of people 
more than others. Crowded housing is connected to social position and 
poverty and should serve as an indicator of the need to address issues of 
poverty and discrimination (section 3).121 The Act is only a regulatory 
framework, and parliamentary monitoring of proposals under this reg-
ulation could ensure that these questions were raised at a later stage if 
necessary.122

In March 2021, the Minister of Health proposed forced testing and 
isolation for people living in certain areas because of high numbers of 
infections, namely Vollsmose area.123 While forced testing was turned 
down by the Epidemic Committee (‘Epidemiudvalget’) in the Parlia-
ment, the use of forced isolation specifically targeting Vollsmose was 
accepted.124 Furthermore, the Minister of Labour Affairs proposed that 
non-compliance with face mask regulations in the Vollsmose area should 
be punishable by fines.125 The ministers’ proposals were based on advice 

120 The Minister of Health’s answer to the Parliament’s question no. 57 and 81 to the 
proposal of 20 December 2021, the Epidemic Act (L134 2020–21).

121 On poverty indicators, see Rognlien, 2020, pp. 312–214.
122 The Minister of Health’s answer to the Parliament’s question no. 86 to the proposal 

of 20 December 2021, the Epidemic Act (L134 2020–21).
123 The Minister of Health, Fastsættelse af regler om pligt til test og isolation i medfør af 

epidemilovens § 28 2020–21 EPI Alm.del – Bilag 6, 8 March 2021: https://www.ft.dk/
samling/20201/almdel/EPI/bilag/6/2348194.pdf.

124 The Minster of Health’s orientation to the Epidemic Committee of 12 March 2021 
‘Epidemikommissionens vurdering af tvungen isolation i Vollsmose og kommu-
nikation herom’ (Epidemiudvalget 2020–21 EPI Alm.del – Bilag 41) https://www.
ft.dk/samling/20201/almdel/EPI/bilag/41/2353810.pdf. Agenda with documents 
for the meeting in the Epidemic Committee 8 March 2021: https://www.ft.dk/sam-
ling/20201/udvda/EPI/1755709/index.htm.

125 The Minister of Labour Affairs ‘Fastsættelse af regler om straf for overtrædelse af 
krav om mundbind eller visir i detailhandlen jf. epidemilovens § 36’, 8 March 2021. 
(Epidemiudvalget 2020–21 EPI Alm.del – Bilag 7). https://www.ft.dk/samling/20201/
almdel/EPI/bilag/7/2348372.pdf.
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of the Epidemic Commission (’Epidemikommisionen’), whose man-
date is to advise on Covid legislation. They suggested that violations 
of the proposed measures should be met with criminal sanctions.126 
Since the Health Authorities advised against the use of forced isolation 
without forced testing, only the proposal on face masks ended up being 
implemented.127 Non-compliance with the face mask requirement was 
not criminalised in general.128 While the question whether face masks 
actually have an effect is relevant to the proportionality test,129 I will not 
embark on a discussion of the precautionary principle and the effect of 
face masks here;130 the group-oriented policy targeting the Vollsmose 
area is the focus.

In the preparatory works to the Epidemic Act § 28, the Ministry refers 
to the need for more efficient ways of testing groups of people when it 
is not possible to contact individuals and when it would be a dispropor-
tionate use of resources to do individual assessments.131 It states that, 
since testing is an intrusive measure, the requirements of proportionality 
must be met and the least intrusive measures must be chosen. Further, 
that regulations should be temporary and as ‘gentle’ as possible.132 In 
addition, the legislation demands general procedural safeguards like the 
parliamentary monitoring of the regulations, judicial reviews of individ-
ual cases if tested or isolated involuntarily133 and the normal procedural 

126 Statement from the Epidemic Commission ‘Yderligere smittedæmpende tiltag i 
Vollsmose sogn’, 7 Marts 2021 https://sum.dk/Media/7/1/Bilag%201%20-%20
EPK%20indstilling.pdf. The Epidemic Act chapter 3.

127 The Vollsmose Facemask Regulation of 9 March 2021.
128 Bekendtgørelse 2021-03-13 nr. 418 om forbud mod adgang til og restriktioner for 

lokaler og lokaliteter, krav om mundbind m.v. og covid-19-test på Erhvervsministeri-
ets område i forbindelse med håndtering af covid-19 no. 418 of 13 March 2021 §§ 7–11 
and § 20.

129 On proportionality in a Human Rights discourse: Lebret, A. 2020 pp. 5–8.
130 The Health Authority, Skitse til strategi for bæredygtig, strukturel smitteforebyggelse, 

08-06-2020 FOB/EUB Case no. 03-0000-17 72 22 74 00, 2020, pp. 19–20: https://
www.ft.dk/samling/20201/lovforslag/L134/spm/96/svar/1747251/2336361.pdf.

131 Proposal to the Epidemic Act p. 39.
132 The Minister of Health’s answer to the Parliament’s question no. 13 to the proposal of 

20 December 2021, the Epidemic Act (L134 2020–21).
133 The Minister of Health’s answer to the Parliament’s question no. 77 to the proposal of 

20 December 2021, the Epidemic Act (L134 2020–21).
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rights connected to criminal cases, such as the prosecutor’s burden of 
proof.134

Neither the Epidemic Commission, the Ministries nor the Epidemic 
Committee gave transparent, in-depth assessments of the balance 
between the interests involved, nor did they make it clear why less 
intrusive measures could not be conducted in Vollsmose. In addition, no 
documentation was given that the use of criminalisation would actually 
have a preventive effect in this context, which could have explained why 
the measures chosen to target this area were necessary to combat the 
pandemic.

Journalist Martin Borre, Berlingske Tidende, claims that the Health 
Minister used experts to argue for forced testing and isolation for Volls-
mose, even though they had only given general recommendations which 
were not specifically related to this area. According to him the experts 
were not invited to the discussions with the Parliament for follow-up 
questions.135 After the implementation of the Vollsmose regulation, 
members of the Epidemic Committee also questioned the Minister of 
Health’s presentation of the experts’ view regarding Vollsmose.136 In 
the following hearing, the Minister stated that he had interpreted the 
experts considerations137 to be connected specifically to the situation in 
Vollsmose.138 First, the Minister argued, based on the experts’ conclu-
sions, that criminalisation should be a last resort. Second, he argued 
that voluntary approaches and other measures were tried but deemed 

134 The Minister of Health’s answer to the Parliament’s question no. 8 to the proposal of 
20 December 2021, the Epidemic Act (L134 2020–21).

135 Berlingske Tidende, Heunicke afskar Folketinget fra eksterne eksperters »afgørende« input 
om tvangstiltag i Vollsmose: »Jeg er rystet«, 16 March 2021.

136 The Epidemic Committee’s question to the Minister of Health of 18 March 2021. 
(Epidemiudvalget 2020–21 EPI Alm.del – Samrådsspørgsmål S.) https://www.ft.dk/
samling/20201/almdel/epi/samspm/s/2357331/index.htm.

137 Epidemiudvalget 2020–21 EPI Alm.del – Bilag 8, 7 March 2021 ‘Epidemikommis-
sionens formand Svend Særkjær har d. 7. marts 2021 på møde med Allan Randrup 
Thomsen og Jens Lundgreen redegjort for kommissionens forventede indstilling vedr. 
1. Kategorisering af COVID-19 som samfundskritisk sygdom, 2. Smittedæmpende 
tiltag i område med særlig høj incidens (Vollsmose område)’ https://www.ft.dk/
samling/20201/almdel/EPI/bilag/8/2348379.pdf.

138 The Minister of Health’s answer to the Epidemic Committee’s question no. 140, Case 
no.: 2106400, 15 April 2021, (Epidemiudvalget 2020–21 EPI Alm.del) https://www.
ft.dk/samling/20201/almdel/epi/spm/140/svar/1771881/2376239.pdf.
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ineffective by the health authorities, such as information on different 
languages, testing, closing of schools, outreach efforts (e.g. door to door 
and text messages).139

This raises questions about the connection between participation, 
knowledge and power. First about the constitutional relations (the 
division of powers), the relation between experts, advisory boards and 
politicians in general and during the pandemic. Second, about the rela-
tion between members in advisory boards,140 experts and factual and/
or epistemological/ontological disagreements in the field or between 
fields. Third about the people living in Vollsmose’s relation to experts 
and decision makers.

Regardless of which actor expresses the connection between pre-
dictions of group behaviour and motivations (the preventive effects of 
the legislation) and the conclusions drawn regarding individual behav-
iour, motivations and capabilities, it must be properly understood and 
addressed in law. The regulation of behaviour is connected to distrust 
of people in groups. If people are isolated or tested against their will, 
the regulations risk individualising the problems instead of sufficiently 
reflecting upon the structures embedding the individual – even though 
there are procedural safeguards for the individual cases.

It is concerning that the preparatory works contain neither proper 
transparent considerations of e.g. health recommendations and evidence 
nor assessments of potential discriminatory effects. This is so particularly 
since actors in political discourses connected the need for the use of force 

139 The Minister of Health’s answer to the Epidemic Committee’s question no. 140 Case 
no.: 2106400, 15 April 2021 (Epidemiudvalget 2020–21 EPI Alm.del) https://www.
ft.dk/samling/20201/almdel/epi/spm/140/svar/1771881/2376239.pdf.

140 The secretary of the Epidemic Commission stated that there was agreement between 
the members in the Commission on the recommendations in Vollsmose area, see 
The Minister of Health’s answer to question no. 141, Case no.: 2107227, 13 May 
2021 (Epidemiudvalget 2020–21 EPI Alm.del) https://www.ft.dk/samling/20201/
almdel/epi/spm/141/svar/1782094/2393663.pdf, Ibid question no. 142 https://www.
ft.dk/samling/20201/almdel/epi/spm/142/svar/1782095/2393665.pdf, Ibid. question 
no. 143 https://www.ft.dk/samling/20201/almdel/epi/spm/143/svar/1782097/2393670.
pdf. On the contact between the different levels of authorities in the Vollsmose case, 
see Ibid question no. 147 https://www.ft.dk/samling/20201/almdel/epi/spm/147/
svar/1782096/2393668.pdf.
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against specific groups to the denigration of people in a specific area. The 
racialisation and distinction made between ‘us’ and ‘them’ were explicit:

‘I’ve been thinking about this a lot, and it’s shocking. The rest of us wear masks, 

wash our hands, use sanitiser, keep our distance and gather in groups of no more 

than five. We’ll cancel birthdays and I don’t know what. But they just do not care 

at all in these areas, and it is not because they have not been told’141

It was also suggested to close off the Vollsmose area, or reducing close 
contacts to only two people for this area.142

The intersectional discriminatory aspects (recognition and redistribu-
tion) of the legislation in general or of the regulations governing the Vol-
lsmose area in particular were not transparently discussed. In addition to 
critical examination of ‘othering’, stigma and stereotypes, it would have 
been appropriate to discuss, for example, the positive measures that could 
make up for the unequal conditions mentioned (section 3). The Epidemic 
Committee urged the Minister to take preventive action in areas with 
high incident numbers, such as Vollsmose.143

7. The discriminatory connection between crime and 
precariousness

As we have seen, socioeconomic status, poor or unstable living condi-
tions, the risks of infections, social control mechanisms such as economic 
sanctions targeting people living in so-called ‘ghetto areas’ (section 3), 
when combined with surveillance, social control (sections 4 and 5) and 
criminalisation (section 6.2), give grounds for concern. Constructed 
connections between crime and precariousness should be addressed.

141 Berlingske Tidende, Pia Kjærsgaard åbner for tvangstest i udsatte boligområder: »Jeg er så 
forarget. Vi må gøre alt«, 4 March 2021.

142 Avisen.dk, Venstremand vil lukke ghetto ned på grund af smitte, 1 March 2021. TV2, 
Ellemann til indbyggere i Vollsmose: – I kan ikke være det bekendt, 4 March 2021. Berlingske 
Tidende leder, Lad os droppe fløjlshandskerne – samfundssind gælder også for indvandrere, 
5 March 2021.

143 The Epidemic Committee’s statement no. 11 of 10 March 2021 ‘Beretning om en 
markant styrket forebyggende indsats i forhold til covid-19-epidemien i udsatte 
boligområder.’ (Epidemiudvalget 2020–21 EPI Alm.del – Bilag 31).
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Vollsmose featured indirectly in court cases before the pandemic. 
The identification of a single mother and her children with the criminal 
actions of one of them resulted in the family’s eviction, which the Dan-
ish Supreme Court ruled to be justified in 2018. I have argued that the 
judgement reproduced the embedded gendered and poverty situation.144 
More women than men are single parents, and single parent family units 
face poverty traps and webs of deprivation.145

In the ECtHR Garib-case, the majority reproduced the underlying 
problems of stigma by not taking proper note of the stigmatising connec-
tion made between precariousness and crime by the Dutch government. 
A single mother’s application to move within the same so called ‘ghetto 
area’ was rejected, because she did not fulfil the requirements regarding 
income and the amount of time lived there. The majority’s stigmatising 
identification of the single mother with crime was formulated thus:

[…] it is undisputed that the applicant was of good behaviour and constituted 

no threat to public order. Nonetheless, the applicant’s personal conduct, however 

virtuous, cannot be decisive on its own when weighed in the balance against the 

public interest which is served by the consistent application of legitimate public 

policy.146

The only reason why ‘good behaviour’ and ‘virtuousness’ even became 
relevant, was that she lived in an area with a high crime rate. She had no 
involvement with crime, but the way she was positioned by the actors 
in the case gave her limited room for manoeuvre and individuation. 
While there was a discussion about the exact aim of the policies, the 
identification of crime with precariousness reproduced the stigma that 
it was the stated aims of the policies to improve. Since she was a single 

144 Rognlien, I. G. 2020, pp. 209–217. The Danish Supreme Court case no. 235/2017 of 
1 May 2018.

145 Christensen G. et al. Boligsociale indsatser til småbørnsfamilier i udsatte boligområder – 
Evaluering af Landsbyggefondens boligsociale indsatser finansieret af 2011-14 midlerne 26. 
september Viden til Velfærd Det Nationale Forsknings- og Analysecenter for Velfærd, 
2019, p. 37 Ottosen, M. H. et al. Børn og unge i Danmark – velfærd og trivsel. Viden til 
Velfærd Det Nationale Forsknings- og Analysecenter for Velfærd, 2018. p. 31.

146 ECtHR Garib v. The Netherlands 6 November 2017 (Application no. 43494/09) 
para. 158.
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mother, the many issues involved in the case – freedom, accumulated lay-
ers of deprivations, stigma etc. – were gendered, and were only properly 
addressed by the minorities’ views in the Court. 

The two cases illustrate that the failure to understand the individu-
al’s positions and capabilities, and to pay attention to the interlocking 
discriminatory mechanisms in legal structures, risks reproducing ine-
qualities.

Criminalisation has become part of what is seen as the prevention 
of Covid transmission, which raises questions about the rule of law, 
principle of legality, and whether it has a preventive effect. On a general 
level: Should the right to health and health competences be mixed with 
ideas of crime? Does the police have the necessary health expertise to 
evaluate a concrete risk situation?147 When criminalisation of non-Covid 
compliant behaviour targets people of low income in connection with 
racialisation, questions arise about discrimination. With criminalisation 
comes surveillance and social control. The notion of privacy is relational 
and embedded in conceptions of ‘the-taken-for-granted context, as 
illuminated in the scenarios relating to the intersection between the 
pandemic, racialisation, gender and poverty in this article.148

8. Conclusions and perspectives
By using Covid-19-related examples involving gender and racialisation, 
the article concludes that the pandemic threatens to exacerbate ine-
qualities related to both recognition and redistribution in the Nordic 
welfare society, something that should be studied further and brought 
to attention on all levels of law.

Measures adopted during the pandemic may have the effect of curbing 
infection rates and limiting socioeconomic damages like unemployment 
and be deemed necessary on the structural level. This might also have 
positive effects for people in precarious positions. Nonetheless, inter-
secting measures and underlying socioeconomic structures may lock the 

147 Ó Cathaoir, K. Human rights in times of pandemics: necessity and proportionality. 
In Morten Kjaerum, M., Davis, M. F. and Lyons, A (Eds) Human Rights and Covid-19, 
Routledge, 2021.

148 In this direction Zuboff, S., 2015 p. 77.
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individual in discriminatory mechanisms – which might not be visible 
only from a bird’s eye perspective. Group-oriented findings, policies and 
research always risk being stereotyping and stigmatising if misused on 
the individual level.

As argued by Oppegaard in light of Foucault and Deleuze, the pan-
demic shows how various types of power coexists on different levels at 
the same time. Oppegaard argues that it is difficult to give one general 
and unambiguous characteristic of a society based on a single domi-
nant method and rational of control.149 By shedding light on legal and 
socioeconomic structures embedding gender and racialised persons 
(section 3), surveillance during a pandemic (section 4), regulation and 
criminalisation of ‘non-Covid compliant behaviour’ and area specific 
Covid-19 regulations (sections 5, 6 and 7), this article shows how various 
power mechanisms on interpersonal, institutional and structural level 
risk interacting. This should be identified and addressed in non-discrim-
ination law in order to understand the intersectional discriminatory 
character embedding the individuals.

The concepts of equality and non-discrimination have the potential to 
enable legal interpreters to ask other questions. That is partly because of 
the discursive tradition of questioning the basis of comparisons – which 
elements in the complex, intersectional phenomenon of discrimination 
is being compared and from whose perspective. Nonetheless, whether 
the concept of discrimination in law actually works this way in the legal 
discourse depends on the legal actor’s willingness to take action, and 
on the legal and socioeconomic structures embedding the institutions 
within which discrimination is interpreted.

During the pandemic, the use and understanding of technology plays 
a part in surveillance and social services (section 4). Conceptions of the 
social origin of the technology presuppose awareness of the construction 
of categories in law as expressions of power. These include personhood, 
fault and responsibility, relations, abilities, causation, societal conflicts 
and other factors included or excluded in legal assessments, and the 
legitimisation thereof (sections 5, 6 and 7). Further, data collected in 
one context may be used and interpreted differently in another, for exam-

149 Oppegaard, S. M. N. Kontrollsamfunnet og nyliberalismen. Agora, Vol. 37, No. 03–04, 
pp. 7–35, 2020. p. 35.
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ple, in Covid-19 regulations directed towards certain areas (section 6), 
which target specific groups subordinated in both pandemic-related and 
broader socioeconomic and legal structures (section 3).

The criminalisation of not wearing face masks in Vollsmose (section 
6.2) should in my opinion be seen as discriminatory on a structural level, 
because it lacks any proper reasoning and objective justification. Restric-
tions on the right to education (section 6.1) and the right to private and 
family life (section 5) might be justified on the general level, but may be 
unjustified when examining an individual’s intersectional problems and 
human rights. Attention should be paid to pre-existing socioeconomic 
problems, the constructions and legitimisations of what is seen as avail-
able resources, preparedness and crisis, preparedness plans, priorities of 
testing facilities, readiness in the health care infrastructure and so forth, 
and should be further researched. The concepts of discrimination and 
human rights also relates to situations where the authorities are not to 
blame. There is an objective question about where burdens and risks 
should be placed.

Measures like surveillance and digitalisation during the pandemic 
(section 4), restrictions in procedural and social rights, such as visiting, 
for children placed outside their primary family (section 5), criminali-
sation of mandatory use of face masks in Vollsmose area, local closing 
of schools (section 6) might have varying efficiency when it comes to 
defeating the pandemic for the society, specific groups and/or individu-
als. It is too early to make conclusions about effects on a general level, but 
uncertainty of the effects will be part of the proportionality assessments 
in an individual case.150 Nevertheless, proportionality assessments risk 
reproducing inequalities if not critically monitored.

The negative effects for individuals in precarious positions may give 
rise to compensatory mechanisms151 and the state’s positive obligations152 

150 On best scientific practise in the proportionality assessment in Human Rights 
discourses during the pandemic see Lebret, A. 2020 pp. 5–8.

151 On compensation due to Covid regulation in a Swedish legal context, see e.g. Schultz, 
M. Epidemi och ersättning Svensk Juristtidning, No. 10, pp. 1191–1217, 2020. However, 
this raises questions related to redistribution and equality, see sections 1 and 2.

152 On positive obligations in a Human Rights discourse during the pandemic see e.g. 
Lebret, A. 2020 pp. 8–15.
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such as private teaching, financial support, housing and employment 
rights. Even though the Danish government imposed positive measures 
directed to for example children considered vulnerable during the pan-
demic,153 the analysis also has to include how children are positioned and 
recognised in the intersecting areas of law, for example in relation to their 
parent’s legal and socioeconomic positions (section 3). The Tøyen-case 
in Oslo (section 6.1) illustrates that the right to a home should have been 
interpreted in a ‘Covid compliant’ way which should take into considera-
tion the interlocking socioeconomic problems losing one’s home during 
the pandemic entails.

While relevant for the intersectional issues discussed, the article has 
not dealt with the perspectives or the balancing of other interests in the 
society, such as economy,154 collective rights, and nature’s jurisprudential 
perspectives. The aim has been to – and provide approaches for – analys-
ing intersections of different factors embedding the individuals during 
the pandemic protected by categories in non-discrimination law like 
‘gender’ and/or ‘ethnicity’, to prepare further normative investigations 
in the Nordics. The article’s method/methodology (sections 1 and 2) 
can also be seen as a goal in itself, and should be revisited, questioned, 
transformed and integrated by legal actors, in interaction with the ana-
lysis of individual’s intersectional positions. The pandemic magnifies 
the need for jurists to analyse and address pre-existing intersectional 
discrimination, hereby economic inequalities – both on the individual 
and structural level.

153 In April 2020, the Government decided, for example, to give NGOs extra financial 
subsidies to reduce the negative effects of Covid-19 for vulnerable children. https://
sim.dk/nyheder/nyhedsarkiv/2020/apr/boernepakke-skal-sikre-hjaelp-til-udsatte-
boern-under-covid-19/.

154 See e.g. Bohoslavsky J. P. COVID-19 Economy vs Human Rights: A Misleading 
Dichotomy. Health and human rights, Vol. 22, No. 1, pp. 383–385, 2020. De Witte, 
B. The European Union’s COVID-19 recovery plan: The legal engineering of an 
economic policy shift, Common Market Law Review, Vol. 58 No. 3, pp. 635–682, 2021.
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