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Editors’ preface 

The publications of this series present new research on defence and se-
curity policy of relevance to Danish and international decision-makers. 
This series is a continuation of the studies previously published as CMS 
Reports. It is a central dimension of the research-based services that the 
Centre for Military Studies’ provides for the Danish Ministry of De-
fence and the political parties behind the Danish defence agreement. 
The Centre for Military Studies and its partners are subject to the Uni-
versity of Copenhagen’s guidelines for research-based services, including 
academic freedom and the arm’s length principle. As they are the result 
of independent research, the studies do not express the views of the Dan-
ish Government, the Danish Armed Forces, or other authorities. Our 
studies aim to provide new knowledge that is both academically sound 
and practically actionable. All studies in the series have undergone ex-
ternal peer review. And all studies conclude with recommendations to 
Danish decision-makers. It is our hope that these publications will both 
inform and strengthen Danish and international policy formulation as 
well as the democratic debate on defence and security policy, in particu-
lar in Denmark. 

The present publication is a result of the additional grant specifical-
ly aimed at research in the international legal challenges of the Danish 
Defence, which the parties to the Danish Defence Agreement have 
awarded to the Centre for Military Studies. The international legal re-
search is conducted in collaboration with the Faculty of Law, University 
of Copenhagen, and the Royal Danish Defence College. Read more at:  
https://jura.ku.dk/icourts/research/intermil/

The Centre for Military Studies is a research centre at the Depart-
ment of Political Science, University of Copenhagen. The centre con-
ducts research into security and defence policy as well as military strate-
gy. Read more about the centre, its activities, and other publications at: 
https://cms.polsci.ku.dk/english/ 

Copenhagen, November 2021
Henrik Breitenbauch, Kevin Jon Heller, Astrid Kjeldgaard-Pedersen  

& Kristian Søby Kristensen
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Abstract and Recommendations

The performance of maritime search and rescue (SAR) is increasingly 
subject to political and legal discussions. The increase in irregular boat 
migration from the late 1970s onwards has significantly changed the 
context in which the SAR regime operates. The ensuing conflation of 
search and rescue with migration control provides a fundamental chal-
lenge to the inherently functional and pragmatic approach foreseen in 
the SAR regime. The issue has become particularly acute in a European 
context, and in the Mediterranean region in particular, which has seen 
repeated instances of political impasses, port closures, reported non-per-
formance or active pushbacks. The implications of political disputes and 
breakdowns in international cooperation are significant – most directly 
for migrants and others in distress at sea, but also for individual ship-
masters and Danish shipping companies operating routes in areas where 
SAR responsibilities remain subject to dispute. But SAR also raises com-
plex legal questions and creates political dilemmas for naval authorities 
and States which, like Denmark, actively participate in joint maritime 
operations as part, for example, of EU or NATO cooperation.

The present report offers an integrated analysis of the relevant inter-
national legal obligations which implicate Danish naval forces in SAR 
operations in the Mediterranean. Beyond the political context, it argues 
that the current situation is a result of gaps and shortcomings in the ex-
isting international legal SAR framework, attenuated by the growing 
politicisation of the issue of boat migrants in the Mediterranean. It sec-
ondly points to the fact that SAR operations are governed by multiple 
different international legal regimes, the interaction between which is 
far from always smooth and often subject to significantly differing inter-
pretations among both EU and Mediterranean States. It thirdly suggests 
that growing international cooperation and more complex structures for 
transnational law enforcement are raising new and complex questions 
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about the division and boundaries of each State’s international legal re-
sponsibilities in connection with SAR operations. 

While there are no simple or unilaterally Danish solutions to these 
issues, the report sets out a number of key recommendations pertaining 
to Danish naval operations in the Mediterranean in which SAR situa-
tions may occur. First, Denmark should maintain a consistent approach 
to central SAR concepts across the operational and political levels, in 
line with relevant international standards and obligations. Secondly, op-
erational guidelines should explicitly clarify the responsibility of Danish 
naval forces where command structures, operational directives or the ac-
tions of international agencies and/or partner State authorities risk lead-
ing to violations of international obligations. Third, standards should be 
developed for making risk assessments regarding possible international 
law violations by partnering States, and for assessing and acting upon 
possible incidents of pushbacks or other international law violations re-
ported by Danish forces or external sources. Fourth, and finally, as both 
an active participant in joint maritime operations and a major shipping 
nation, we recommend that Denmark involves itself more actively in 
international legal and political processes to address the shortcomings 
identified in the current SAR regime.
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Resumé og anbefalinger

Maritime eftersøgnings- og redningsopgaver – på engelsk betegnet 
search and rescue (SAR) – er i stigende grad blevet genstand for poli-
tiske og juridiske diskussioner. Stigningen i antallet af bådmigranter fra 
1970erne og frem har grundlæggende udfordret de pragmatiske princip-
per, det internationale havredningsregime er bygget op omkring. Pro-
blemstillingen har fået særlig betydning for det europæiske samarbejde 
i og omkring Middelhavet, der gentagne gange har været ramme for 
politiske konflikter, havnelukninger samt rapporteringer om ikke-ef-
terlevelse af redningsanmodninger og/eller aktive forsøg på at skubbe 
migrantbåde tilbage i modstrid med internationale forpligtelser. Kon-
sekvenserne af disse politiske konflikter og den manglende efterlevelse 
af internationale regler påvirker først og fremmest de migranter og an-
dre i havsnød, hvis sikkerhed og grundlæggende rettigheder udfordres; 
men også private skibsførende og danske shipping firmaer med ruter i 
de berørte farvande. Sidst, men ikke mindst, rejser det væsentlige og 
komplicerede juridiske spørgsmål for lande som Danmark, der aktivt 
deltager i fælles maritime operationer i bl.a. Middelhavet som del af 
f.eks. EU eller NATO-samarbejdet.

Nærværende rapport præsenterer en sammenhængende analyse af de 
relevante folkeretlige og EU-retlige forpligtelser, der gælder når danske 
flådefartøjer og myndighedspersonel deltager i havredningsoperationer 
i Middelhavet. Udover den ændrede politiske kontekst peger rapporten 
på en række forsat uafklarede juridiske spørgsmål som grundlag for po-
litiske og operationelle konflikter. Den peger desuden på, at samspillet 
og fortolkningen af retsregler på tværs af relevante folke- og EU-retlige 
regler ikke er gnidningsfrit og ensartet på tværs af EU og Middelhavslan-
dene. Endeligt skaber det voksende internationale samarbejde og mere 
komplekse strukturer for transnational retshåndhævelse nye retlige ud-
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fordringer i forhold opdeling og afgrænsning af hvert lands internationa-
le forpligtelser i forbindelse med havredningsoperationer.

Der gives ikke nogen enkle eller ensidigt danske løsninger på disse 
udfordringer, men rapporten giver følgende anbefalinger i forbindelse 
med den danske flådes deltagelse i internationale operationer, hvor hav-
redningssituationer kan opstå. For det første, at Danmark anvender en 
konsistent fortolkning af relevante regler og begreber for havrednings-
operationer på tværs af det operationelle og politiske niveau, i overens-
stemmelse med internationale regler og standarder. For det andet, at de 
operationelle retningslinjer tydeliggør danske flådeofficerers og andre 
myndigheders ansvar, ifald ordrer eller handlinger fra partnerstater eller 
internationale aktører risikerer at medføre en overtrædelse af Danmarks 
internationale forpligtelser. For det tredje, at standarder etableres til at 
gennemføre risikovurderinger for partnerstaters mulige folkeretsbrud i 
forbindelse med havredningsoperationer og til at vurdere rapporteringer 
om retsbrud blandt partnerstater, der indrapporteres af danske myndig-
hedspersoner eller eksterne kilder. Endeligt anbefales det, at Danmark 
mere aktivt involverer sig i internationale fora og processer med henblik 
på at adressere havredningsregimets retlige og politiske udfordringer – 
både henset til Danmarks aktive deltagelse i internationale flådeopera-
tioner og som en af verdens fortsat største kommercielle søfartsnationer.



 



 

ACKNOWLEDGEMENTS

The authors wish to thank Iben Yde, Astrid Kjeldgaard-Petersen, the 
anonymous reviewer and the participants of the breakfast briefing or-
ganised by iCourts on 10 December 2020 for valuable comments and 
suggestions. We would also like to thank Leonora Kleppa Stærfeldt for 
her research assistance during the process and Laura Clough for her 
careful language editing. 



 

15

1
Introduction

The present report analyses the responsibilities of Denmark and Danish 
navy vessels in relation to maritime search and rescue operations. This 
is an area of particular concern from a Danish defence perspective due 
to Denmark’s active participation in both joint EU and NATO mari-
time operations confronted by search and rescue obligations, as well as 
the persistent and constantly developing political tensions surrounding 
search and rescue of migrants at the European and international levels. 
It is, moreover, an area where Denmark is bound by international obli-
gations flowing from multiple different international and regional legal 
regimes. These obligations are not always consonant and within some 
regimes subject to ongoing developments via relevant jurisprudence. The 
aim of this report is thus to clarify Denmark’s different obligations un-
der international law, how they intersect and the international respon-
sibilities which may arise in the context of Denmark’s participation in 
joint EU and NATO operations. The empirical focus of the report is 
on Denmark’s presence in the Mediterranean, where the issue of search 
and rescue is most confronting. Yet, with the exception of EU law, the 
legal analysis may equally apply to Danish naval deployments in other 
regions, or in situations occurring within Denmark’s national search and 
rescue area. 

Throughout the report we seek to place emphasis on how different in-
ternational legal obligations relating to search and rescue interact across 
multiple regimes, including the law of the sea,  international refugee law, 
international humanitarian law and international human rights law. The 
following thus adheres to an “integrationist” methodology as based on a 
doctrinal approach to international law. The issue of search and rescue is, 
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however, also characterised by significant inconsistencies both as matter 
of law and in terms of interpretation – for example disparities between 
EU law and UN treaties, and disagreement in regard to core issues such 
as the meaning of “distress” and where rescued individuals should be dis-
embarked. We have thus attempted to consistently highlight particular 
issues of legal concern as well as significant differences in national inter-
pretations.

The report is structured as follows: the remainder of this section first 
provides a general backdrop to the political and legal issues relating to the 
search and rescue of migrants, their implications for Denmark and the 
wider socio-legal context for the ensuing legal analysis. The subsequent 
section then sets out the main framework in regard to search and rescue 
as developed under the law of the sea, including the SAR and SOLAS 
conventions. Section three focuses on how this regime is complemented 
by and interacts with obligations stemming from international humani-
tarian law, international human rights law, international refugee law and 
EU law – placing particular emphasis on the differences between the 
international and regional SAR regimes in Europe. Section four briefly 
sets out the obligations directed to individual shipmasters and discusses 
these in relation to the two specific Danish incidents, the first involving 
a Danish navy vessel operating as part of a joint EU operation, and the 
second the oil tanker Maersk Etienne’s rescue of 27 migrants. On this 
basis, section five examines issues related to responsibility-sharing in cas-
es where more than one State is involved in SAR operations, as well as 
possible avenues for dispute resolution. The final section concludes and 
sets out key recommendations. 

1.1. Backdrop: Political and Legal Challenges to Maritime 
Search and Rescue 

For centuries, the operation of search and rescue (SAR) was considered 
a relatively minor issue as a matter of both international law and poli-
tics. Despite certain unclarities in terms of the international rules and 
divisions of responsibilities between States, international coordination 
generally emerged at the bilateral and/or regional levels. Similarly, the 
question of whether to disembark rescued sailors at the next port of call 
on a ship’s itinerary or the closest port of call tended to be resolved on a 
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case-by-case basis – taking into account both individual circumstances 
and any commercial interests of the rescuing vessel.

Over the past decades, however, this picture has substantially 
changed. Time and time again, questions about search and rescue have 
been at the centre of tense and persistent political and legal disputes. The 
Mediterranean, in particular, has become a hotbed for both inter-State 
and individual human rights claims related to SAR. Disagreements have 
resulted in repeated political impasses, blockades and/or closed ports 
policies to prevent disembarkation of rescued persons.1 Some Mediterra-
nean States have similarly resorted to prosecuting shipmasters and crew 
of both commercial and NGO vessels engaged in search and rescue – 
claiming that these actions are tantamount to human smuggling.2 At the 
international level, disagreements over search and rescue have placed a 
substantial strain on both EU cooperation and individual Member State 
relations with third countries. Malta, for example, has so far refused to 
host joint EU naval operations due to different interpretations relating 
to the disembarkation of rescued persons. Similarly, despite substantial 
efforts to ensure cooperation around migration control, Greece and Tur-
key continue to dispute the boundaries for their respective search and 
rescue areas.3 

In addition, reports suggest that both individual Member State au-
thorities and the EU border agency, Frontex, may be involved in prima 
facie unlawful practices by either failing to respond to vessels in distress or 
actively pushing back vessels and rescued individuals to third countries. 
In March 2021, the European Parliament established a special “Fron-

1. Sergio Carrera and Roberto Cortinovis, “Search and rescue, disembarkation and relocation 
arrangements in the Mediterranean. Sailing Away from Responsibility?”. CEPS Paper in 
Liberty and Security in Europe, no. 2019-10 (2019).

2. In 2016, two Danish NGO workers were retained in Greece for more than one year on 
charges of human smuggling. Both were ultimately acquitted in May 2018. The Greek au-
thorities, however, subsequently registered one of them on the National List of Undesired 
Aliens, banning him from re-entering Greece. Similar charges have been brought against 
NGO workers and fishermen in Malta and Italy.

3. See for example, Turkish Ministry of Foreign Affairs. “Statement of the Spokesperson of 
Ministry of Foreign Affairs, Mr. Hami Aksoy, in Response to a Question Regarding the 
Statement of the Ministry of Foreign Affairs of Greece on the Extension of the Search and 
Rescue Responsibility Area of Turkey”, QA-102, 18 October 2020. Available at: https://
www.mfa.gov.tr/sc_-102_-ulkemizin-arama-kurtarma-sorumluluk-sahasinin-genisletilmes-
ine-iliskin-yunanistan-disisleri-bakanligi-aciklamasi-hk-sc.en.mfa.

https://www.mfa.gov.tr/sc_-102_-ulkemizin-arama-kurtarma-sorumluluk-sahasinin-genisletilmesine-iliskin-yunanistan-disisleri-bakanligi-aciklamasi-hk-sc.en.mfa
https://www.mfa.gov.tr/sc_-102_-ulkemizin-arama-kurtarma-sorumluluk-sahasinin-genisletilmesine-iliskin-yunanistan-disisleri-bakanligi-aciklamasi-hk-sc.en.mfa
https://www.mfa.gov.tr/sc_-102_-ulkemizin-arama-kurtarma-sorumluluk-sahasinin-genisletilmesine-iliskin-yunanistan-disisleri-bakanligi-aciklamasi-hk-sc.en.mfa
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tex Scrutiny Working Group”, following several articles claiming that 
Frontex vessels had both actively participated in and passively witnessed 
pushback practices as part of its joint EU operations.4 The allegations 
have prompted investigations by the European Ombudsman, the EU 
Anti-Fraud Office (OLAF), as well as legal filings by civil society organi-
sations.5 In addition, in March 2021, the UN refugee agency, UNHCR, 
disclosed evidence of “several hundred cases” of suspected pushbacks in 
the Aegean Sea and urged Greek authorities to formally investigate and 
shed light on the matter.6 In the same month, intergovernmental tran-
scripts were leaked, suggesting that Italian authorities were aware that 
Libyan authorities “were either unwilling or incapable of looking after 
migrant boats at sea”, although bilateral agreements to collaborate on 
search and rescue and migration control had been renewed in February 
2021.7

1.2. Implications for Denmark

Each of the political and legal issues currently surrounding SAR has a 
direct bearing on Denmark. Danish authorities form an integrated part 
of the EU’s border control and coast guard in the Mediterranean, and 
Danish vessels have been directly involved in multiple search and rescue 
situations. In 2019, two newly renovated patrol boats – A545 ‘Vikar’ 
and A546 ‘Stella Polaris’ –were deployed in the Aegean sea as part of 

4. See for example, Giorgos Christides et al., “EU Border Agency Frontex Complicit in Greek 
Refugee Pushback Campaign”, Spiegel International, 23 October 2020. Available at: https://
www.spiegel.de/international/europe/eu-border-agency-frontex-complicit-in-greek-refugee-
pushback-campaign-a-4b6cba29-35a3-4d8c-a49f-a12daad450d7.

5. Frontex Executive Director, Fabrice Leggeri, has so far rejected allegations of involvement 
in ‘pushbacks’, Catherine Nicholson, “‘No evidence’ of migrant pushbacks: EU border 
agency chief Leggeri”, France 24, 2 April 2021. Available at: https://www.france24.com/
en/tv-shows/talking-europe/20210402-no-evidence-of-migrant-pushbacks-eu-border-agen-
cy-chief-leggeri.

6. Steffen Lüdke, “Uno-Flüchtlingshilfswerk zählt Hunderte mutmaßliche Pushbacks”, 
Spiegel, 29 March 2021. Available at: https://www.spiegel.de/politik/ausland/uno-fluech-
tlingshilfswerk-zaehlt-hunderte-mutmassliche-pushbacks-a-01b3fb03-0af7-4643-aa48-
e217729716eb.

7. Lorenzo Tondo, “‘It’s a day off ’: wiretaps show Mediterranean migrants were left to die”, The 
Guardian, 16 April 2021. Available at: https://www.theguardian.com/world/2021/apr/16/
wiretaps-migrant-boats-italy-libya-coastguard-mediterranean.

https://www.spiegel.de/politik/ausland/uno-fluechtlingshilfswerk-zaehlt-hunderte-mutmassliche-pushbacks-a-01b3fb03-0af7-4643-aa48-e217729716eb
https://www.spiegel.de/politik/ausland/uno-fluechtlingshilfswerk-zaehlt-hunderte-mutmassliche-pushbacks-a-01b3fb03-0af7-4643-aa48-e217729716eb
https://www.spiegel.de/politik/ausland/uno-fluechtlingshilfswerk-zaehlt-hunderte-mutmassliche-pushbacks-a-01b3fb03-0af7-4643-aa48-e217729716eb
https://www.theguardian.com/world/2021/apr/16/wiretaps-migrant-boats-italy-libya-coastguard-mediterranean
https://www.theguardian.com/world/2021/apr/16/wiretaps-migrant-boats-italy-libya-coastguard-mediterranean
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Frontex’s Operation Poseidon. The Danish contribution to Frontex in 
2020 further included a Challenger airplane and a Fennec helicopter 
intended for maritime surveillance, as well as personnel from the Danish 
defence and national police covering a total of 6.000 days of work.8 

Denmark’s legal opt-out from European Union policies in relation to 
security and defence means that Danish forces do not contribute to the 
EU Naval Force for the Mediterranean Sea (EUNAVFOR Med).9 How-
ever, Denmark has continuously contributed to NATO’s operations at 
sea. This includes the Article 5 mandated counter-terrorist Operation 
Active Endeavour, which ran from 2001-2016,10 as well as the ongoing 
non-Article 5 Operation Sea Guardian, which began in 2016.11 The 
latter has been characterised as a “flexible” operation in the exercise of 
maritime security, and is currently tasked with “carrying out maritime 
security capacity building, (…) providing support to maritime situa-
tional awareness and to maritime counter-terrorism”, and additionally 
collaborating with EU operations.12 A third deployment located in the 
Aegean Sea has been in force since February 2016 as part of the Standing 
NATO Maritime Group 2 (SNMG2), also tasked with providing sup-
port to Greece, Turkey and the EU following the 2015 refugee crisis,13 
and thus focusing on combatting human trafficking and irregular mi-
gration through “reconnaissance, monitoring and surveillance of illegal 
crossings”.14 Since 2001, Denmark has continuously contributed assets 
to the first two NATO operations,15 and has deployed vessels such as the 

8. Danish Ministry of Defence, Current Operations. Available at: https://fmn.dk/en/topics/
operations/igangvarende-operationer/frontex/.

9. Protocol No 22 on the position of Denmark, annexed to the Treaty on European Union 
and to the Treaty on the Functioning of the European Union.

10. NATO, Operation Active Endeavour. Available at: https://www.nato.int/cps/en/natohq/
topics_7932.htm.

11. NATO, Warsaw Summit Communiqué, 9 July 2016, para. 91. Available at: https://www.
nato.int/cps/en/natohq/official_texts_133169.htm.

12. NATO, Operation Sea Guardian. Available at: https://www.nato.int/cps/en/natohq/top-
ics_136233.htm.

13. NATO, NATO’s deployment in the Aegean Sea, Fact Sheet, October 2016. Available at: 
https://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2016_10/20161025_1610-fact-
sheet-aegean-sea-eng.pdf.

14. NATO, Assistance for the refugee and migrant crisis in the Aegean Sea, 17 May 2021. Available 
at: https://www.nato.int/cps/en/natohq/topics_128746.htm.

15. Three now-scrapped Niels Juel-class corvettes, the decommissioned submarine Sælen, the 
sold missile vessels Ravnen and Viben, and a LYNX helicopter, along with the HDMS 

https://fmn.dk/en/topics/operations/igangvarende-operationer/frontex/
https://fmn.dk/en/topics/operations/igangvarende-operationer/frontex/
https://www.nato.int/cps/en/natohq/official_texts_133169.htm
https://www.nato.int/cps/en/natohq/official_texts_133169.htm
https://www.nato.int/cps/en/natohq/topics_136233.htm
https://www.nato.int/cps/en/natohq/topics_136233.htm
https://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2016_10/20161025_1610-factsheet-aegean-sea-eng.pdf
https://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2016_10/20161025_1610-factsheet-aegean-sea-eng.pdf


20

1. Introduction

HDMS Absalon as part of the Aegean Sea operation.16 This latter opera-
tion has similarly prompted questions in regard to possible violations of 
international law following remarks made by the NATO Secretary Gen-
eral that all persons coming from Turkey would be returned to Turkey,17 
without consideration for whether it corresponds to a place of safety for 
the rescuees.18

Denmark’s active role and participation in both Frontex and NATO 
naval operations mean that Danish authorities – and individual naval 
officers – are confronted with difficult political and legal questions re-
sulting from the political disagreements and divergent national inter-
pretations set out above. This requires Danish authorities to carefully 
consider when and to what extent international legal responsibility may 
be triggered due to Denmark’s participation in joint naval operations im-
pacting search and rescue in the Mediterranean. It may similarly compel 
Danish naval officers to weigh individual responsibilities flowing from 
the SAR regime and international law against operational command 
structures as mandated by the EU and NATO frameworks. This is illus-
trated through an incident in March 2020 in which a Danish naval cap-
tain refused an order from the Frontex Operation Poseidon headquarter 
in Greece to put 33 rescued migrants back in their rubber dinghy and 
tow it out of Greek waters.19 

While the present report is principally directed at Danish naval and 
other authorities operating in the Mediterranean, it is also worth men-
tioning that the continued political impasses and disagreements in regard 
to search and rescue also impact wider Danish interests. Denmark’s mer-
chant fleet is the fifth-largest in the world and the second-largest in Eu-

Absalon and the HDMS Esbern Snare. Udenrigsministeriet, Danmarks faste repræsentation 
ved Nato. Available at: https://danato.um.dk/da/operationer/maritim-sikkerhed/.

16. Udenrigsministeriet, Danmarks faste repræsentation ved Nato. Available at: https://danato.
um.dk/da/operationer/maritim-sikkerhed/.

17. Statement by NATO Secretary General Jens Stoltenberg on NATO support to assist with 
the refugee and migrant crisis, 24 February 2016. Available at: https://www.youtube.com/
watch?v=BYzw9uQ_4iM.

18. Daniel Ghezelbash et al., “Securitization of Search and Rescue at sea: the response to boat 
migration in the Mediterranean and offshore Australia”, International and Comparative Law 
Quarterly 67, no. 2 (2018): 335-336.

19. Laurie Tritschler, “Danish boat in Aegean refused order to push back rescued migrants”, 
Politico, 6 March 2020. Available at: https://www.politico.eu/article/danish-frontex-boat-
refused-order-to-push-back-rescued-migrants-report/. See further Section 4.1.

https://danato.um.dk/da/operationer/maritim-sikkerhed/
https://danato.um.dk/da/operationer/maritim-sikkerhed/
https://danato.um.dk/da/operationer/maritim-sikkerhed/
https://www.youtube.com/watch?v=BYzw9uQ_4iM
https://www.youtube.com/watch?v=BYzw9uQ_4iM
https://www.politico.eu/article/danish-frontex-boat-refused-order-to-push-back-rescued-migrants-report/
https://www.politico.eu/article/danish-frontex-boat-refused-order-to-push-back-rescued-migrants-report/
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rope, based on the number of vessels operated by Danish shipping com-
panies.20 Danish commercial shipmasters are thus regularly confronted 
with search and rescue situations – either because they encounter vessels 
or persons in distress directly, or because they are called upon by national 
SAR authorities to provide assistance. Situations such as those detailed 
above – involving e.g. port closures, political standoffs between different 
state authorities and threats of criminal prosecution – may place consid-
erable financial and personal burdens upon Danish shipping companies 
and their crew, and indirectly implicate Danish naval vessels in order to 
alleviate or provide support in such situations. 

This became particularly clear in August 2020 when the Danish 
flagged tanker, Maersk Etienne, responded to a Maltese request to res-
cue a small vessel with 27 migrants onboard in international waters off 
the coast of Tunisia. Following the rescue, however, Malta refused to 
let the Maersk Etienne enter Maltese waters and disembark the rescuees. 
After more than one month of failed diplomatic negotiations between 
Denmark, Malta and Tunisia, the migrants were eventually transferred 
to an NGO vessel and disembarked in Italy.21 Following this incident, 
the European and International Shipowners’ Associations and the Euro-
pean and International Transport Workers’ Unions wrote an open letter 
to the EU Commission, calling for a system of prompt and predictable 
disembarkation of rescued persons to form part of the ongoing reform 
process of EU’s migration and asylum policy.22 Concerns have further 
been raised that the significant economic costs resulting from political 
impasses and the attempts to criminalise private actors involved in search 
and rescue operations, risk leading individual shipmasters and their par-
ent companies to ignore rescue requests or turn off their AIS systems, so 
as not to reveal their positions – which in turn may impact the ability of 

20. Sif Vesterløkke, “Danish merchant fleet the fifth largest in the world”, Danish Ship-
ping News, 18 July 2019. Available at: https://www.danishshipping.dk/en/press/news/
danish-merchant-fleet-the-fifth-largest-in-the-world.

21. See further Section 4.2.
22. Martin Dorsman et al., “Open letter to the EU Commission”, 21 October 2020. 

Available at: https://seafarersrights.org/open-letter-from-shipping-industry-calls-for- 
protection-for-merchant-vessels/.
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Danish navy vessels and European SAR authorities to count on the swift 
cooperation of private actors as part of SAR operations.23

1.3. The Wider Context: The Law and Politics of the SAR 
Regime

To understand the persistence of the situations described above, and 
the growing politicisation of this issue area, it is necessary to place the 
legal examination of search and rescue in a wider socio-political context. 
Although such an exposé is beyond the immediate scope of this report, it 
may be useful to keep a number of different, interrelated issues in mind, 
each of which impacts the ensuing legal analysis.

First and foremost, the SAR regime was never designed to deal with 
large-scale migration and refugee flows. Migratory and refugee situa-
tions were not envisaged in the treaties that preceded the UN Conven-
tion on the Law of the Seas (UNCLOS) which forms the basis for the 
codification of the modern duty of search and rescue.24 As mentioned 
at the outset, the international SAR regime is premised on reciprocal 
duties spanning both States and individual shipmasters – each presumed 
to have a mutual interest in ensuring an effective search and rescue sys-
tem to support international maritime traffic and commerce. In such a 
scenario, the distinctly functional principles for responsibility allocation 
and somewhat bottom-up approach to establishing international coor-
dination may be seen as beneficial overall.25 They allow for regional flex-
ibility and a certain degree of pragmatism in terms of organising more 
ad hoc and adapted solutions, taking into account the specific interests of 
rescued individuals, commercial entities and States involved.

23. Osatohanmwen Osamudiamen Eruaga, “Irregular migration in the Mediterranean and the 
challenges of observing the duty to render assistance at sea”, Loyola Maritime Law Journal 
17, no. 1 (2018): 56.

24. International Law Commission, “Report of the International Law Commission on the Work 
of its Eighth Session”, 4 July 1956 (A/3159), 281. Available at: https://legal.un.org/ilc/docu-
mentation/english/reports/a_cn4_104.pdf. See further, International Chamber of Shipping, 
“Large scale rescue operations at sea” (2015), 3. Available at: https://www.ics-shipping.org/
wp-content/uploads/2015/01/large-scale-rescue-at-sea-min.pdf.

25. Maria Gavouneli, Functional Jurisdiction in the Law of the Sea (Leiden: Brill | Nijhoff, 2007).

https://legal.un.org/ilc/documentation/english/reports/a_cn4_104.pdf
https://legal.un.org/ilc/documentation/english/reports/a_cn4_104.pdf
https://www.ics-shipping.org/wp-content/uploads/2015/01/large-scale-rescue-at-sea-min.pdf
https://www.ics-shipping.org/wp-content/uploads/2015/01/large-scale-rescue-at-sea-min.pdf
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This premise, however, became significantly challenged due to the 
rise in irregular boat migration from the 1970s onwards. During this and 
the following decade, States in the Global North systematically closed 
down many legal routes for both migration and asylum-seekers.26 As a 
result, maritime routes have become a principal avenue for refugees and 
irregular migrants, gradually creating different “hot spots” around the 
world’s oceans.27 Many of these, including the Caribbean, the Gulf of 
Aden, the Indian Ocean, the Timor Sea, the Central Mediterranean and 
the West African Atlantic, represent notoriously treacherous or arduous 
sailing routes. The risk to boat migrants and refugees’ lives is further 
compounded by the fact that the vessels employed are often overcrowd-
ed and not intended and/or equipped for longer or open sea voyages. 
While the exact number of migrant and refugee lives lost at sea along 
these routes is difficult to measure, statistics from the International Or-
ganization for Migration suggests a significant increase overall during 
recent decades, with 2016 as the peak year to date. That year, more than 
5.000 fatalities were recorded in the Mediterranean alone, accounting 
for more than two-thirds of all recorded migrant fatalities worldwide.28

Political responses, moreover, may add to and compound the risks 
faced by boat migrants and refugees. During the past two decades, the 
EU’s approach has been to analyse and focus migration control on pop-
ular or high-risk routes.29 While this makes sense from a risk analysis 
perspective, it conversely creates a “displacement effect” as migrants and 
human smugglers pursue alternative routes instead.30 Consequently, mi-
grants and refugees will often be diverted from comparatively safe land 

26. Thomas Gammeltoft-Hansen and James C. Hathaway, “Non-refoulement in a world of 
cooperative deterrence”, The Columbia Journal of Transnational Law 53, no. 2 (2015).

27. For an illustration, see International Organization for Migration (IOM), “The World’s 
Congested Human Migration Routes in 5 Maps”. Available at: https://weblog.iom.int/
world%E2%80%99s-congested-human-migration-routes-5-maps.

28. International Organization for Migration (IOM), Missing Migrants Project. Available at: 
https://missingmigrants.iom.int/.

29. Thomas Gammeltoft-Hansen, “Filtering Out the Risky Migrant: Migration control, risk 
theory and the EU”, AMID Working Paper 52/2006. Academy for Migration Studies in 
Denmark (2006).

30. House of Lords, European Union Committee, “FRONTEX: the EU external borders 
agency, 9th Report of Session 2007–08”, 5 March 2008. Available at: https://publications.
parliament.uk/pa/ld200708/ldselect/ldeucom/60/60.pdf; Ayşem Biriz Karaçay, “Shifting 
human smuggling routes along Turkey’s borders”, Turkish Policy Quarterly 15, no. 4 (2017): 
97-108.

https://publications.parliament.uk/pa/ld200708/ldselect/ldeucom/60/60.pdf
https://publications.parliament.uk/pa/ld200708/ldselect/ldeucom/60/60.pdf
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routes to more dangerous maritime crossings, or from shorter maritime 
routes towards longer and/or more treacherous ones.31 In a similar vein, 
measures to impound vessels and criminalise human smugglers may inad-
vertently prompt the use of more inexpensive boats, e.g. rubber dinghies, 
and lead smugglers to leave vessels en route. Lastly, the constantly shifting 
routes tend to place a disproportional responsibility on geographically 
exposed EU and third countries, creating extraordinary pressures on lo-
cal authorities which are often ill-prepared as new or old routes (re)open.

Adding to these challenges is the problem of secondary responsibili-
ties. The Common European Asylum System famously lacks an effective 
solidarity mechanism, meaning that both asylum and return responsibil-
ities for any person rescued by a Member State’s vessel or disembarked at 
their territory would, as a starting point, remain in that Member State. 
Proposals for a new EU Pact on Asylum and Migration tabled in Sep-
tember 2020 have attempted to address both these issues, but the out-
come of negotiations and the effectiveness of the proposed measures 
remains to be seen. 

The substantially different empirical and political context has placed 
immense pressure on the international SAR regime. As this report de-
tails, many core provisions in this regime, e.g. what constitutes “distress”, 
where rescuees should be disembarked and zonal divisions for SAR re-
sponsibilities, have been left poorly defined or remain subject to widely 
differing national interpretations. Several attempts to address these is-
sues have been made, including both binding legal amendments to the 
core treaties and soft law standards.32 But the process has been charac-
terised by incrementalism and continued political disagreement among 
State parties.33 

This is a notable area in which States face multiple obligations across 
different international and regional legal regimes. As shall be seen, these 
obligations are far from always consonant. Some of these regimes have, 
furthermore, been substantially developed via relevant jurisprudence. 
This applies to, for instance, international human rights law, where both 
UN bodies and the European Court of Human Rights have heard nu-

31. Thomas Spijkerboer, “The Human Costs of Border Control”, European Journal of Migration 
and Law 9, no. 1 (2007).

32. See section 2.4.
33. See section 2.5.
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merous cases concerning search and rescue and/or migrant interdic-
tions.34 At the time of writing, a number of notable cases remain pend-
ing, and several NGOs and migrant organisations have been involved 
in attempts to broaden litigation by invoking additional legal regimes, 
including international criminal law, tort law, and EU law.35 From a le-
gal perspective, there is an inherent risk that this situation may lead to 
“fragmentation” in the sense that different adjudicatory bodies – each 
imbued with a particular legal purpose and raison d’être – may impose 
their specific perspectives and regime logics on this matter. This, in turn, 
creates a risk of “regime-shopping”, wherein both States and litigating 
parties may seek to employ such differences to their own advantage.36

Last but not least, the development of joint EU border and coast 
guard operations has established a highly complex governance structure, 
in which both EU officials and national authorities from many different 
Member States are closely engaged, taking on functionally differentiat-
ed roles within a shared formal command structure. A key lesson from 
the past decades of international cooperation around naval, military, and 
policing operations is that such forms of transnational law enforcement 
are bound to raise thorny questions related to responsibility-sharing un-
der international law. In principle, EU law provides a specialised legal re-
gime for dividing responsibilities amongst participating Member States 
as well as ensuring accountability at the level of EU agencies, such as 
Frontex. EU law, however, only partly regulates cooperation involving 
third countries – as is increasingly common practice today. Moreover, 
existing experiences suggest that other adjudicatory fora, such as the Eu-
ropean Court of Human Rights, may apply substantially different stand-
ards in this regard.

34. See section 3.2.
35. See section 5.5.
36. Tanja E. Aalberts and Thomas Gammeltoft-Hansen, The changing practices of international 

law (Cambridge: Cambridge University Press, 2018).
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2
The Maritime SAR Regime 

in International Law

The present section provides an introduction to and overview of the 
maritime search and rescue regime. It presents the central obligations 
and core concepts emanating from the law of the sea, supplementary soft 
law and the development of both over time. Readers familiar with the 
SAR regime may wish to jump directly to Section 2.5, which focuses on 
the legally unresolved issues with particular consequences for effective 
responses to search and rescue in the Mediterranean. These include a) 
the definition and delineation of national SAR zones; b) the definition 
of what constitutes a situation of distress; and c) the issue of where res-
cued persons should be disembarked.

As the main treaty instrument pertaining to the law of the sea, the 
UN Convention on the Law of the Sea (UNCLOS) – ratified by Den-
mark in 2004 – establishes the jurisdictional regime for the seas and 
oceans37 based on the opposing principles of freedom and sovereignty. 
The principle of freedom, on the one hand, encompasses different uses 
of the seas for peaceful purposes38 and is the dominant principle on the 
high seas.39 The principle of sovereignty, on the other hand, safeguards 
the interests of coastal States by extending the national jurisdiction over 
their territorial sea,40 and certain claims that extend through different 

37. James Harrison, Making the law of the sea: a study in the development of international law 
(Cambridge: Cambridge University Press, 2011), 334.

38. Ibid.
39. UN General Assembly, Convention on the Law of the Sea, (10 December 1982), part VII. 
40. UNCLOS, Article 2.3.
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maritime areas. This sovereignty is limited by the right to the innocent 
passage of ships of all States.41 A third principle, also recognised in UN-
CLOS,42 is that of the common heritage of mankind, which exists to 
protect the areas beyond national jurisdiction for the benefit of human-
kind as a whole.43 

The maritime divisions grant coastal States certain powers, even in 
the areas where States do not exercise sovereignty or jurisdiction. In the 
contiguous zone, States retain limited powers to enforce customs, fiscal, 
sanitary, and immigration laws,44 and in the exclusive economic zone they 
have sovereign rights over economic resources, and jurisdiction over ma-
rine research, artificial islands, and environmental protection.45 Within 
the continental shelf States further have exclusive sovereign rights for the 

41. UNCLOS, Articles 17-28.
42. UNCLOS, Article 136 et seq; Yoshifumi Tanaka, The International Law of the Sea, 3rd ed. 

(Cambridge: Cambridge University Press, 2019), 25-26.
43. UNCLOS, Articles 138 and 140.
44. UNCLOS, Article 33.
45. UNCLOS, Article 56.
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purpose of exploring it and exploiting its natural resources.46 Lastly, on 
the high seas47 States are limited to the use of the area for peaceful pur-
poses,48 without subjecting areas to the jurisdiction of any State49 – with 
the exception of vessels subject to flag state jurisdiction.50

Nevertheless, a series of situations restrict the freedoms exercised 
in this area. These include, inter alia, international crimes, such as the 
transport of slaves, piracy or drug trafficking. In practice, however, per-
haps the most important limitation is the imposition of the duty to 
render assistance, which places obligations upon both vessels and pri-
vate shipmasters to respond to situations of distress and conduct Search 
and Rescue (SAR) operations. The duty to render assistance at sea is a 
long-standing custom among seafarers,51 and it is deemed to be a rule 
of customary international law by the International Law Commission.52 
As a matter of treaty law, this obligation is further regulated in several 
different treaties.53

46. UNCLOS, Article 77.
47. UNCLOS, Article 87 presents a non-exhaustive list of freedoms.
48. UNCLOS, Article 88.
49. The idea that no State may extend its sovereignty to any part of the high seas stems from 

the 1958 Convention on High Seas, Article 2, and is expressed in UNCLOS, Article 89 on 
the invalidity of claims of sovereignty over the high seas.

50. UNCLOS, Article 94.2.(b). 
51. Myron Nordquist, Shabtai Rosenne, and Satya Nandan, United Nations Convention on the 

Law of the Sea, 1982: A Commentary, vol. III (The Hague: Martinus Nijhoff Publishers, 
1995), 171; Efthymios Papastavridis, The interception of vessels on the high seas: contemporary 
challenges to the legal order of the oceans (Oxford: Hart, 2013), 294; International Mari-
time Organization, Guidelines on the Treatment of Persons Rescued At Sea (Resolution 
MSC.167(78)), (20 May 2004). (IMO Guidelines on the Treatment of Persons Rescued at 
Sea), Appendix, para. 1.

52. International Law Commission, “Report of the International Law Commission on the Work 
of its Eighth Session”, 4 July 1956 (A/3159), 281. In the same line see, Papastavridis, The 
interception of vessels on the high seas: contemporary challenges to the legal order of the oceans, 
294; Douglas Guilfoyle, Shipping interdiction and the law of the sea (Cambridge: Cambridge 
University Press, 2009), 203. The duty has also been characterized as “an essential consti-
tutional element of the law of the sea”, see Kees Wouters and Maarten Den Heijer, “The 
Marine I Case: a Comment”, International Journal of Refugee Law 22, no. 1 (2010): 4.

53. The duty to render assistance is also contained in the International Convention on Salvage 
(28 April 1989), Article 10.
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2.1. UN Convention on the Law of the Seas

SAR duties are set out in Article 98 of UNCLOS,54 which obliges States 
to require the masters of ships flying their flag – along with the crew and 
other passengers on the vessel: 

“1. (a) To render assistance to any person found at sea in danger of being 
lost;
(b) To proceed with all possible speed to the rescue of persons in 

distress, if informed of their need of assistance, in so far as such 
action may reasonably be expected of him;

(c) After a collision, to render assistance to the other ship, its crew 
and its passengers and, where possible, to inform the other ship 
of the name of his own ship, its port of registry and the nearest 
port at which it will call.”.

In the second paragraph of the same article, UNCLOS establishes the 
duty of every coastal State “to promote the establishment, operation 
and maintenance of an adequate and effective search and rescue service 
regarding safety on and over the sea and, where circumstances so require, 
by way of mutual regional arrangements cooperate with neighbouring 
States for this purpose”.

While this provision is regulated under the section concerning the 
high seas, its applicability has been found to cover all maritime zones.55 
In the exercise of its obligations in regard to rendering assistance, States 
must act according to a due diligence standard, this is to “deploy ade-
quate means, to exercise best possible efforts, to do the utmost, to obtain 
this result”.56

54. UNCLOS, Article 98 employs identical terms as Article 12 of the Convention on the High 
Seas (29 April 1958)– which was replaced by UNCLOS but remains in force for States not 
party to UNCLOS.

55. UNCLOS provides that ships exercising the right of innocent passage in territorial or archi-
pelagic waters may stop for the purpose of rendering assistance to persons, ships or aircraft 
in danger or distress (UNCLOS, Articles 18.2, 52.1). See also Papastavridis, The interception 
of vessels on the high seas: contemporary challenges to the legal order of the oceans, 295.

56. Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to 
Activities in the Area, Advisory Opinion (Seabed Disputes Chamber, 1 February 2011), 
para. 120. The same approach was followed by the International Tribunal for the Law of the 
Sea (ITLOS) in Request for an Advisory Opinion submitted by the Sub-Regional Fisheries 
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Since UNCLOS refers to “any person found at sea”, the duty has 
been found to be universal ratione personae – owed to all persons, with-
out discrimination.57 From this, it also follows that the duty is owed re-
gardless of whether a vessel in distress flies a recognised flag or is stateless, 
regardless of the nationality or presumed immigration status of persons 
onboard, and regardless of any suspected criminal activity onboard.

UNCLOS functions as a framework convention and as such leaves 
certain gaps to be addressed through regulations contained in other 
international agreements.58 Thus, the convention relies on “rules of ref-
erence”, or international rules or standards throughout the text. These 
enable the Member States to fill operational gaps relating to the stand-
ards set out,59 and also incorporate new realities and international de-
mands on the interpretation and application of the convention.60 The 
International Maritime Organization (IMO) is regarded as the compe-
tent international organisation to adopt rules and standards of maritime 
safety.61 When referring to the general duties of the flag State in the high 
seas, UNCLOS establishes that it must “conform to generally accepted 
international regulations”, particularly those concerning the safety of life 
at sea.62 The relevant and generally accepted international regulations 
are, in the case of the duty of Search and Rescue, the International Con-
vention on Maritime Search and Rescue (“SAR convention”) and the 

Commission (SRFC), Advisory Opinion (ITLOS, 2 April 2015), para. 125. See also, Efthy-
mios Papastavridis, “Rescuing migrants at sea and the law of international responsibility”, 
in Human Rights and the Dark Side of Globalisation, ed. Thomas Gammeltoft-Hansen and 
Jens Vedsted-Hansen (Routledge, 2016), 164; Irini Papanicolopulu, International law and 
the protection of people at sea (Oxford: Oxford University Press, 2018), 176.

57. Nordquist, Rosenne, and Nandan, United Nations Convention on the Law of the Sea, 1982: 
A Commentary, III, 175; Douglas Guilfoyle, “Article 98”, in United Nations Convention on 
the Law of the Sea: A Commentary, ed. Alexander Proelß (Baden-Baden: Nomos Verlags-
gesellschaft, 2017); Violeta Moreno-Lax, “Seeking Asylum in the Mediterranean: Against 
a Fragmentary Reading of EU Member States’ Obligations Accruing at Sea”, International 
Journal of Refugee Law 23, no. 2 (2011): 195.

58. IMO, Implications of the United Nations Convention on the Law of the Sea for the Interna-
tional Maritime Organization (LEG MISC.8) (30 January 2014), 8.

59. Ibid.
60. Tanaka, The International Law of the Sea, 334.
61. 1948 Convention on the International Maritime Organization, Article 1(a); IMO, Implica-

tions of the United Nations Convention on the Law of the Sea for the International Maritime 
Organization (LEG MISC.8), 7.

62. UNCLOS, Article 94.5.
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International Convention for the Safety of Life at Sea (“SOLAS conven-
tion”).63 Both conventions have been ratified by Denmark.64

2.2. International Convention on Maritime Search and 
Rescue

The International Convention on Maritime Search and Rescue (“SAR 
convention”), established by the IMO, is the main instrument regulat-
ing the duty to render assistance. The convention aims to create an in-
ternational system for coordinating rescue operations and guaranteeing 
their efficiency and safety,65 based on agreements between neighbouring 
States to geographically divide responsibilities.66 Consequently, the SAR 
convention provides for the high seas to be divided into national SAR 
regions or zones, which fall under the responsibility of the correspond-
ing “responsible State”. This State is mandated to provide adequate SAR 
services67 and establish Rescue Coordination Centers (RCC).68 These 
RCC and complementary rescue sub-centres must be operational on a 
24-hour basis, be prepared to receive and respond to distress calls in Eng-
lish and coordinate with private or foreign State vessels to provide assis-
tance within the SAR region.69 States should further set out operational 
plans stipulating how the RCC will coordinate a recovery operation, 
disembarkation and the delivery to a place of safety of any migrants or 

63. The IMO recognizes both: IMO, Implications of the United Nations Convention on the Law 
of the Sea for the International Maritime Organization (LEG MISC.8), 15; Tanaka, The 
International Law of the Sea, 334; Guilfoyle, “Article 94”, 713.

64. IMO, Status of IMO Treaties (2 March 2021). Available at: https://wwwcdn.imo.org/local-
resources/en/About/Conventions/StatusOfConventions/Status%20-%202021.pdf.

65. SAR Convention, Annex, Chapter 3.
66. SAR Convention, Annex, para. 3.1. The cooperation aspect is also present in UNCLOS, 

Article 98.2.
67. As defined in SAR Convention, Annex, para. 1.3.3, “The performance of distress monitor-

ing, communication, co-ordination and search and rescue functions”.
68. SAR Convention, Annex, paras. 1.3.6 and 2.3. For an overview of the relevant RCC see, 

International Maritime Organization: Global SAR Plan. Available at: https://gisis.imo.org/
Public/COMSAR/Default.aspx.

69. SAR Convention, Annex, paras. 3.1.9 and 2.3.

https://gisis.imo.org/Public/COMSAR/Default.aspx
https://gisis.imo.org/Public/COMSAR/Default.aspx
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refugees rescued; if two or more State parties are involved in the opera-
tions, each shall act in accordance with said plans.70

In addition to the obligation to retrieve the persons in distress and 
transport them to a place of safety, the SAR convention requires that the 
rescued persons’ initial needs – medical or other – are provided for.71 A 
rescue operation is concluded when persons are delivered to a “place of 
safety”.72 Although this term is not further defined in the SAR conven-
tion itself, the annexes stipulate that States must take into account the 
particular circumstances of the case and the guidelines developed by the 
organisation.73

The universality of SAR obligations, ratione personae, is also estab-
lished in the SAR convention, in the stipulation that assistance must be 
provided to any person in distress, regardless of their nationality, status, 
or the circumstances in which they are found.74 The two instruments, 
however, differ in terms of their geographical scope. While UNCLOS 
establishes a duty of rescue that applies to every vessel regardless of which 
territorial waters or SAR zone they are in,75 the SAR convention sets out 
the duties of States within their respective SAR zones.

2.3. International Convention for the Safety of Life at Sea

Following a drafting process spanning more than six decades, the 1974 
International Convention for the Safety of Life at Sea (“SOLAS conven-
tion”) emerged to improve the security of vessels, through the specifica-
tion of minimum standards for construction, equipment, and operation; 
and to increase the safety of navigation.76 The SOLAS convention has 

70. SAR Convention, Annex, paras. 4.1.3. and 4.1.6. See further IMO Guidelines on the Treat-
ment of Persons Rescued at Sea, para. 6.5.

71. SAR Convention, Annex, para. 1.3.2.
72. SAR Convention, Annex, para. 1.1.2.
73. SAR Convention, Annex, para. 3.1.9. See further below.
74. SAR Convention, Annex, para. 2.1.10.
75. Lisa-Marie Komp, “The duty to assist persons in distress: An alternative source of protection 

against the return of migrants and asylum seekers to the high seas?”, in ‘Boat Refugees’ and 
Migrants at Sea: A Comprehensive Approach: Integrating Maritime Security with Human 
Rights, ed. Violeta Moreno-Lax and Efthymios Papastavridis (Brill Nijhoff, 2016), 230.

76. While the SOLAS Convention exempts warships and other ships owned or operated by 
a contracting government and used only on non-commercial government service, it does 



34

2. The Maritime SAR Regime in International Law 

been ratified by 166 countries, representing an estimated 98.98% of the 
world’s shipping tonnage.77

The Convention contains a number of more technical provisions 
aimed at protecting the safety of life at sea, and sets forth regulations for 
handling distress situations at sea. In particular, it establishes that State 
parties must inform and adopt the necessary arrangements, such as the 
establishment, operation, and maintenance of SAR facilities, respect for 
distress communication and coordination in their area of responsibility, 
the rescue of persons in distress around its coasts, as well as the provision 
of adequate means of locating and rescuing them. It further stipulates 
that all ships must have a plan for cooperation between the ship, the 
company, and the SAR services onboard, based on the guidelines devel-
oped by the IMO.78

In regard to the substantive duty to render assistance, the SOLAS 
convention defines search and rescue services in identical terms as the 
SAR convention,79 and addressing the master of the ship, establishes that 
upon receiving information of a situation of persons in distress at sea, 
they must proceed with all speed to their assistance, if they are in a posi-
tion to do so. In this situation, the master must inform the SAR service 
in so far as possible. In the event that the ship does not assist – because it 
is unable to, or considering the circumstances of the particular case, con-
siders it unreasonable or unnecessary80 – the reason must be recorded 
in the logbook, and the SAR coordination centre should be informed.81 

encourage them to act in a consistent manner, in so far as reasonable and practicable with 
the chapter (SOLAS Convention, Chapter V, Regulation 1.1). See also: Rick Button, “In-
ternational Law and Search and Rescue”, in Operational Law in International Straits and 
Current Maritime Security Challenges, ed. Jörg Schildknecht et al. (Springer 2018), 114-115.

77. IMO, Status of Treaties (2 March 2021). Available at: https://wwwcdn.imo.org/localre-
sources/en/About/Conventions/StatusOfConventions/StatusOf Treaties.pdf.

78. SOLAS Convention, Chapter V, Regulation 7. The relevant resolutions that provide for the 
adequate means are the IMO Resolutions A.225 (VII) on Homing capability of search and 
rescue (SAR) aircraft; Resolution A.530 (13) on the use of radar transponders for search 
and rescue purposes; Resolution A.616(15) on Search and rescue homing capability; and 
the International Aeronautical and Maritime Search and Rescue (IAMSAR) Manual.

79. SOLAS Chapter V, Regulation 2, para. 5.
80. For example, if not requisitioned by the SAR service, or informed that their assistance is no 

longer necessary. SOLAS Convention, Chapter V, Regulation 33.3-4.
81. SOLAS Convention, Chapter V, Regulation 33.
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2.4. Amendments to SAR and SOLAS and IMO Guidelines

Both the SAR and SOLAS conventions were amended in 2004.82 The 
amendments were prompted by the 2001 Tampa incident, in which a 
Norwegian ship rescued 433 asylum-seekers off the coast of Australia 
but was subsequently denied disembarkation by the Australian authori-
ties.83 In order to prevent such situations from arising, the IMO Assem-
bly adopted a resolution recommending the reviewal of measures and 
procedures pertaining to people rescued at sea,84 leading to the amend-
ment of both conventions, which entered into force on 1 July 2006.85

The amendments firstly aim to establish a general system of cooper-
ation. For example, in the amendments to the SAR convention, it was 
made explicit that States must authorise their RCC to cooperate with 
other RCCs when defining the most appropriate place(s) of disembar-
kation.86 A new paragraph (3.1.9) was also added to this Convention, 
which further puts forward a system that would ensure appropriate dis-
embarkation, taking into account the need to ensure minimal disruption 
to the rescuing vessel’s intended route. For this, the primary responsi-

82. IMO, Resolution MSC.153(78) Adoption of Amendments to the International Convention for 
the Safety of Life At Sea, 1974, as amended (20 May 2004); IMO, Resolution MSC.155(78) 
Adoption of Amendments to the International Convention on Maritime Search And Rescue, 
1979, as amended (20 May 2004).

83. The asylum-seekers were eventually transferred to an Australian military vessel that took 
them to New Zealand and Nauru. Chantal Marie-Jeanne Bostock, “The International Legal 
Obligations owed to the Asylum Seekers on the M/V Tampa”, International Journal of 
Refugee Law 14, no. 2/3 (2002); Tara Magner, “A Less than ‘Pacific’ Solution for Asylum 
Seekers in Australia”, International Journal of Refugee Law 16, no. 1 (2004).

84. IMO Assembly, Resolution 920(22) Review of safety measures and procedures for the treatment 
of persons rescued at sea (29 November 2001).

85. In accordance to SAR Convention, Article III(2), and SOLAS Convention, Article VIII(b), 
the amendments shall be deemed to have been accepted on 1 January 2006, unless more 
than one third of the parties notified their objections. The only country that notified its 
objection on 22 December 2005 was Malta arguing that it was “not yet in position to 
accept these amendments” IMO, Status of IMO Treaties (2 March 2021), 42 and 437. 
Available at: https://wwwcdn.imo.org/localresources/en/About/Conventions/StatusOf-
Conventions/Status%20-%202021.pdf. Malta had previously manifested its disagreement 
with the amendments during the discussions, see Maritime Safety Committee, Report of 
the Maritime Safety Committee on its seventy-eigth session (MSC. 78/26) (28 May 2004), 
paras. 3.22; 3.67 and 16.54. Available at: https://www.dco.uscg.mil/Portals/9/DCO%20
Documents/Marine%20Safety%20Center/Tonnage/Committee%20Docs/MSC_78-26_
Report_of_the_MSC.pdf ?ver=2017-06-20-121133-447. 

86. SAR Convention, Annex, Chapter 3.1.6.4, as amended. 
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bility to initiate,87 and ensure coordination and cooperation among the 
State parties belongs to the State responsible for the SAR region.88

The SOLAS amendments further provided a definition of what it 
entails to provide search and rescue services,89 and added two provisions 
directly addressed to the masters of ships engaged in SAR. First, that no 
other person – including the owner, charterer or the company operat-
ing the ship – shall prevent or restrict the master’s decisions to preserve 
the safety of life at sea, as it falls within their professional discretion to 
make and execute such calls.90 Secondly, that once rescued persons have 
embarked, they must be treated humanely, within the limitations of the 
available resources.91

In other respects, however, the amendments may be argued to fall 
short of their intended goal. Notably, the amendments do not define the 
concept of “place of safety”. Nor do they provide a standard procedure if 
the responsible RCC cannot be contacted, or specify where the persons 
are to be disembarked if the effort to provide a place of safety does not 
succeed. The IMO has subsequently adopted guidelines to address these 
gaps.92 The guidelines define “place of safety” as “the location where res-
cue operations are considered to terminate. (…) [W]here the survivors’ 
safety of life is no longer threatened and where their basic human needs 
(such as food, shelter and medical needs) can be met”.93 In addition, in 
2009, the Facilitation Committee of the IMO published a set of “Prin-
ciples relating to administrative procedures for disembarking persons 
rescued at sea” to further address issues in this area. The principles under-
score that any status assessment for persons rescued shall only be carried 
out in a place of safety, but that shipmasters are to aid this process if a 
rescuee expresses her/his wish to apply for asylum.94

87. SAR Convention, Annex, para. 4.8.5, on termination and suspension of search and rescue 
operations as amended.

88. A near identical paragraph was inserted in the SOLAS Convention, Chapter V, Regulation 
33.1-1, as amended by the IMO Resolution MSC.153(78).

89. SOLAS Convention, Chapter V, Regulation 2.5, as amended.
90. SOLAS Convention, Chapter V, Regulation 34.1, as amended.
91. SOLAS Convention, Chapter V, Regulation 33.6, as amended.
92. IMO Guidelines on the Treatment of Persons Rescued at Sea, Annex, paras. 1.1 and 1.2.
93. Ibid., para. 6.12.
94. For example, the security of persons expressing a wish to apply for asylum must be given 

“great consideration”, and the shipmaster should refrain from communicating this informa-
tion to the country where the person may face threat. IMO Principles Relating to Admin-
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Moreover, no direct obligation is placed upon States to allow res-
cued persons access to their territory. Instead, contracting States shall 
‘co-ordinate and co-operate’ to ensure that a place of disembarkation is 
found with a minimum further deviation from the ships’ intended voy-
age whilst still respecting the safety of life at sea. Where this does not 
happen, a fallback mechanism is inserted by emphasising that the State 
“responsible for the search and rescue region in which such assistance is 
rendered shall exercise primary responsibility for ensuring such co-or-
dination and co-operation occurs”.95 This residual obligation arguably 
places additional emphasis on organising disembarkation according to 
the existing SAR zone divisions, which is an interpretation confirmed by 
the IMO Facilitation Committee.96 However, international agreement 
on this issue has not been reached, and the language is clearly a compro-
mise as indicated by the continued use of softer wording such as ‘coordi-
nate’ and ‘should’.

2.5. Unresolved Issues in Regard to the SAR Regime 

In spite of the hard and soft law developments sketched out above, a 
number of issues nonetheless remain unresolved in regard to both the 
legal and operational framework related to the SAR regime. This section 
focuses on three key issues of particular concern, each of which impact 
the development and functioning of the SAR regime: (1) the establish-
ment and management of national SAR zones; (2) the definition of dis-
tress; and (3) disembarkation.

2.5.1. Establishment and Management of SAR Zones
The SAR convention establishes a bottom-up approach to the division 
of SAR regions. Consequently, the determination of individual SAR re-
gions is to be negotiated and agreed upon either bilaterally or regionally 

istrative Procedures for Disembarking Persons Rescued at Sea (FAL.3/Circ.194), para. 2.2 
(22 January 2009).

95. IMO Guidelines on the Treatment of Persons Rescued at Sea, para. 5.
96. IMO Principles Relating to Administrative Procedures for Disembarking Persons Rescued 

at Sea, para. 2.3.
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and the relevant information subsequently transmitted to the IMO.97 In 
practice, however, this process has been marred by both political con-
flicts and failure to coordinate in many parts of the world, as presented 
below. Some countries have resorted to unilaterally declaring a SAR 
zone, and other coastal States have failed to determine one at all. As a 
result, both gaps and overlaps exist in terms of the current division of 
SAR zones. 

The situation of overlapping SAR zones exists in the Mediterrane-
an between Malta, Italy, and Tunisia, each of which has unilaterally de-
clared SAR regions.98 Similarly, overlaps exist in the Aegean Sea,99 where 
Greece and Turkey have also made unilateral declarations.100

While the declaration of a SAR zone should not have political pre-
tensions,101 Malta’s zone is co-extensive with its Flight Information 
Region, which has economic consequences for the State.102 It has been 
further argued that SAR zone divisions could impact other maritime 
boundary disputes,103 even though the SAR regime itself makes explicit 
that as a matter of international law, zone divisions have no impact on 
the delimitation of any other boundaries.104 In the same sense, Turkey 
has recently expanded its SAR zone, leading to accusations from Greece 
that this was “purely politically motivated” and part of the larger conflict 
between Greece and Turkey over the Aegean Sea.105 Turkey, on its part, 

97. SAR Convention, Annex, paras. 2.1.3-2.1.5.
98. Enkelejda Koka and Denard Veshi, “Irregular Migration by Sea: Interception and Rescue 

Interventions in Light of International Law and the EU Sea Borders Regulation”, European 
Journal of Migration and Law 21, no. 1 (2019): 41-42. Malta’s area, for example, extends to 
Tunisian territorial waters, the Greek island of Crete and the territorial waters of Lampe-
dusa, Lampione and Linosa.

99. Eugenio Cusumano and James Pattison, “The non-governmental provision of search and 
rescue in the Mediterranean and the abdication of state responsibility”, Cambridge Review 
of International Affairs 31, no. 1 (2018): 58.

100. Koka and Veshi, “Irregular Migration by Sea: Interception and Rescue Interventions in Light 
of International Law and the EU Sea Borders Regulation”, 42.

101. Seline Trevisanut, “Search and Rescue Operations in the Mediterranean: Factor of Cooper-
ation or Conflict?”, The International Journal of Marine and Coastal Law 25, no. 4 (2010): 
538.

102. Jasmine Coppens, “Search and Rescue”, in La criminalité en mer, ed. Efthymios Papastavridis 
and Kimberley Trapp (Leiden: Martinus Nijhoff Publishers, 2014), 405.

103. As Malta’s maritime boundaries are only partially delimited, especially in regard to Tunisia 
and Sicily where there is indication of oil and gas resources. Coppens, “Search and Rescue”, 
405.

104. SAR Convention, Annex, para. 2.1.7.
105. Hellenic Republic - Ministry of Foreign Affairs, “Ministry of Foreign Affairs announcement 

on Turkey’s declaration of a new illegal search and rescue region”, news release, 18 Octo-
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Figure 2: Overlapping between the Italian and Maltese SAR Zone

Own illustration based on GIS coordinates from: https://gisis.imo.org/Public/COMSAR/Default.aspx.

Figure 3: Turkish unilaterally declared SAR zone

Own illustration based on GIS coordinates from: https://gisis.imo.org/Public/COMSAR/Default.aspx.
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has denied such motives, arguing that SAR zones are “zones of service” 
and the expansion thus enacted to rescue people based on “humanitarian 
concerns”.106

The existence of overlapping SAR zones directly impacts the effec-
tive coordination of SAR services. The area shared by Malta and Italy 
provides a clear example of this inefficiency and has led to situations107 
wherein both countries have avoided taking on responsibility for SAR 
situations and/or actively sought to shift the responsibility for coordi-
nation of the rescue to the other State.108 This not only results in delays 
in the performance of the duty to render assistance:109 overlapping SAR 
zones and RCC responsibility hinders the identification of the State 
bearing “primary responsibility” for the designation of the place of safe-
ty, and ultimately, disembarkation in accordance with the Principles Re-
lating to Administrative Procedures for Disembarking Persons Rescued 
at Sea.

Another issue that emerges from the current bottom-up system of 
establishing SAR zones is the significant differences in size that SAR 
zones can have in relation to the country’s territory and/or effective 
governmental resources in regard to maritime patrolling. For example, 
Malta’s SAR zone spans approximately 250.000 square km110 – an area 
more than 700 times the size of its land territory. In the North Atlantic 
Ocean, the SAR zone of Senegal presents a similar issue, not least since 
Senegal and other West African States have become departure points for 

ber 2020. Available at: https://www.mfa.gr/en/current-affairs/statements-speeches/minis-
try-of-foreign-affairs-announcement-on-turkeys-declaration-of-new-illegal-search-and-res-
cue-region.html.

106. “Athens’ remarks on expansion of Turkish search-and-rescue area in Aegean ‘baseless’”, Daily 
Sabah, 18 October 2020. Available at: https://www.dailysabah.com/politics/diplomacy/
athens-remarks-on-expansion-of-turkish-search-and-rescue-area-in-aegean-baseless.

107. UN Human Rights Council, Report by the Special Rapporteur on the human rights of 
migrants, François Crépeau - Addendum: Mission to Malta (A/HRC/29/36/Add.3) (6–10 
December 2014), para. 50. Available at: https://reliefweb.int/sites/reliefweb.int/files/re-
sources/G1509673.pdf.

108. Trevisanut, “Search and Rescue Operations in the Mediterranean: Factor of Cooperation or 
Conflict?”, 538.

109. See for example the account of events by the NGO Alarm Phone that resulted in the rescue 
being performed 40 hours after the first distress information. “Sabotage, Delays and Non-As-
sistance: Another day in Malta’s SAR zone”, 3 May 2020, Available at: https://alarmphone.
org/en/2020/05/03/sabotage-delays-and-non-assistance/.

110. Ángeles Jiménez García-Carriazo, “Small Island, Big Issue: Malta and its Search and Rescue 
Region”, Paix et Securite Internationales, no. 7 (2019): 303.
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Figure 4: Malta’s SAR zone

Own illustration based on GIS coordinates from: https://gisis.imo.org/Public/COMSAR/Default.aspx.

boat migrants trying to reach the Spanish Canaries.111 At present, the 
SAR regime has no effective mechanisms to address such inequities. At 
the bilateral level, for example, Italy has (on multiple occasions) offered 
to renegotiate the SAR zone divisions with Malta, something Malta has 
so far refused – likely for the reasons set out above.112

Malta itself recognises that capacity is a problem and has acknowl-
edged that the size of its SAR zone means that its SAR services have 
been “unable to respond effectively to distress calls”.113 So far, Malta has 
further refused to ratify the 2004 SAR and SOLAS amendments out of 
concern that it would impose unrealistic obligations to disembark mi-

111. UNHCR, Europe Situations: Data and Trends - Arrivals and Displaced Populations (Decem-
ber 2020) https://data2.unhcr.org/en/documents/details/84470.

112. Herman Grech and Kurt Sansone, “Shrinking Malta’s search and rescue area is ‘not an op-
tion’”, Times of Malta, 26 April 2009. Available at: https://timesofmalta.com/articles/view/
shrinking-maltas-search-and-rescue-area-is-not-an-option.254380. 

113. Trevisanut, “Search and Rescue Operations in the Mediterranean: Factor of Cooperation 
or Conflict?”, 532. See further: UN Human Rights Council, Report by the Special Rappor-
teur on the human rights of migrants, François Crépeau - Addendum: Mission to Malta (A/
HRC/29/36/Add.3), para. 50.

https://data2.unhcr.org/en/documents/details/84470
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grants rescued by other States and private vessels in Malta. Malta instead 
maintains that rescued persons should be disembarked at the nearest 
port – which would often be in Italy or North Africa – rather than by 
default in Maltese territory.114 Malta has similarly refused to host any 
Frontex operations due to the similar host Member State responsibility 
for disembarkation.115

Spain also maintains a considerable SAR zone in connection with 
the Canary Islands, and while the country does have a dedicated agency 
to rescue boats in distress, Salvamento Marítimo,116 the distance between 
the African continent and the islands, the increase in the number of boat 

114. Letter from Dr. Carmelo Mifsud Bonnici, Minister for Justice and Home Affairs to Ms. 
Nicola Duckworth Director at Amnesty International (May 27, 2009), referenced in: David 
Testa, “Safeguarding Human Life and Ensuring Respect for Fundamental Human Rights: A 
Consequential Approach to the Disembarkation of Persons Rescued at Sea”, Ocean Yearbook 
28, no. 1 (2014): 565-67.

115. Regulation (EU) No 656/2014 of the European Parliament and of the Council establishing 
rules for the surveillance of the external sea borders in the context of operational cooperation 
coordinated by the European Agency for the Management of Operational Cooperation at 
the External Borders of the Member States of the European Union (15 May 2014), (Sea 
Borders Regulation), Article 10. 

116. Salvamento Marítimo. http://www.salvamentomaritimo.es/. 

Figure 5: Senegal’s SAR zone

Own illustration based on GIS coordinates from: https://gisis.imo.org/Public/COMSAR/Default.aspx.

http://www.salvamentomaritimo.es/
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migrants using the Atlantic route, and the alleged lack of coordination 
between the States involved in SAR operations in this region, with in-
creasing loss of lives as an apparent result.117

At the other end of the spectrum, although most coastal State par-
ties to the SAR convention have notified the IMO of the establishment 
of SAR zones and associated Maritime Rescue Coordination Centres 
(MRCC),118 there are still some States which have not done so. In the 
Mediterranean context this includes Tunisia, which has not notified its 
SAR zone nor an RCC to the IMO.119 While it appears that Tunisia 
does operate an RCC,120 the lack of coordination means that it is unclear 
whether there are gaps or overlaps between its SAR zone and those of its 
neighbours.

117. Marion McGregor, “‘Our most tragic year’: 2,170 people die trying to reach Spain, 
NGO”, InfoMigrants, 30 December 2020. Available at: https://www.infomigrants.net/en/
post/29366/our-most-tragic-year-2-170-people-die-trying-to-reach-spain-ngo.

118. At present, the IMO is revising its maps. Nevertheless, the specific coordinates of each 
notified SAR zone can be found at https://gisis.imo.org/Public/COMSAR/Default.aspx.

119. IMO, Status of IMO Treaties, 430. 
120. SRR Tunisia. Available at: https://sarcontacts.info/srrs/tn_tun/.

Figure 6: Spanish SAR Zone

Own illustration based on GIS coordinates from: https://gisis.imo.org/Public/COMSAR/Default.aspx.

https://gisis.imo.org/Public/COMSAR/Default.aspx
https://sarcontacts.info/srrs/tn_tun/


44

2. The Maritime SAR Regime in International Law 

Up until recently, Libya had not notified the IMO of a SAR region, 
but it did so in 2018 following diplomatic pressure and financing from 
the European Union.121 Until 2018, Italy was thus de facto coordinat-
ing SAR operations in the area.122 Despite the formal establishment and 
notification, however, concerns remain as to whether the Libyan gov-
ernment can fulfil the essential requirements to maintain an operative 
SAR zone, as it still lacks the capacity and technical means to carry out 
monitoring or rescues.123 This example raises a further issue which is that 
the SAR convention does not establish a mechanism to assess whether a 
country is capable of coordinating and monitoring the area under its re-

121. Libya’s zone was ungoverned. Itamar Mann, “Maritime Legal Black Holes: Migration and 
Rightlessness in International Law”, European Journal of International Law 29, no. 2 (2018): 
353.

122. Melanie Fink, “In search of a safe harbour for the Aquarius: the troubled waters of interna-
tional and EU law”, EU Immigration and Asylum Law and Policy, 9 July 2018. Available at: 
https://eumigrationlawblog.eu/in-search-of-a-safe-harbour-for-the-aquarius-the-troubled-
waters-of-international-and-eu-law/.

123. International Organization for Migration, “Migrants Missing in Libya a Matter of Grav-
est Concern”, news release, 17 April 2020. Available at: https://www.iom.int/news/mi-
grants-missing-libya-matter-gravest-concern; Cusumano and Pattison, “The non-govern-
mental provision of search and rescue in the Mediterranean and the abdication of state 
responsibility”.

Figure 7: Libyan declared SAR Zone

Own illustration based on GIS coordinates from: https://gisis.imo.org/Public/COMSAR/Default.aspx.
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sponsibility when notifying a SAR zone, nor does it provide for any sub-
stantial supervision of the efficacy of SAR services post-implementation. 

2.5.2. Definition of Distress
While UNCLOS establishes a duty to rescue persons in “distress”, it 
does not define this term. The SAR convention elaborates somewhat 
on the concept, defining distress as “a situation wherein there is a rea-
sonable certainty that a vessel or a person is threatened by grave and 
imminent danger and requires immediate assistance”.124 It further differ-
entiates among three emergency phases, namely an “uncertainty phase”, 
an “alert phase” and the “distress phase”.125 The latter covers three further 
situations: (a) a direct communication of a situation of danger, this is, 
“when positive information is received that a person, a vessel or other 
craft is in danger and in need of immediate assistance”; (b) an unresolved 
alert phase, this is when, “following the alert phase, further unsuccessful 
attempts to establish contact with a person, a vessel or other craft and 
more widespread unsuccessful enquiries point to the probability that a 
distress situation exists”; and (c) communication of the status of a failing 
vessel, meaning that “information is received which indicates that the 
operating efficiency of a vessel or other craft has been impaired to the 
extent that a distress situation is likely”.126

This notwithstanding, the determination of “reasonable certainty”, 
or whether a danger is “grave and imminent”, remains subject to widely 
different interpretation amongst national authorities and the individual 
cases encountered. Generally speaking, the interpretation of what con-
stitutes distress has further evolved over time. The historic landmark 
1809 case, The Eleanor, defined distress at sea as urgent situations of 
grave necessity, but did not require immediate physical necessity and 
specifically excluded self-inflicted situations.127 In contrast, the SAR and 
SOLAS conventions state that persons in distress must be rescued re-
gardless of the circumstances in which they are found.128 The IAMSAR 

124. SAR Convention, Annex, para. 1.3.13. 
125. SAR Convention, Annex, para. 4.4.3. 
126. Ibid.
127. The Eleanor, Edwards’ Admiralty Reports, 135 161 (1809); Papastavridis, The interception 

of vessels on the high seas: contemporary challenges to the legal order of the oceans, 295.
128. SAR Convention, Annex, para. 2.1.10. SOLAS Convention, Chapter V, Regulation 33.1.
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manual merely refers to “danger” without characterising it as “grave and 
imminent”.129 The same formulation is applied in the EU Sea Borders 
Regulation, which regulates Frontex sea operations.130 As such, both the 
unseaworthiness of a vessel, and its capacity to reach the intended desti-
nation would be factors to consider when assessing whether persons are 
in danger.

However, different national interpretations persist. According to the 
Maltese authorities, for example, distress is defined as “the imminent 
danger of loss of lives”. This mostly restricts SAR operations to situations 
where a boat is presently sinking, thus excluding general unseaworthi-
ness, inclement weather conditions, or the lack of fuel or other resources 
to reach its destination.131 The increasing number of NGO vessels engag-
ing in SAR operations have similarly pointed to a number of situations 
in which State practices evidently differ in this area.132 The problem that 
this kind of interpretive discretion poses is further compounded in cases 
where two or more States are engaged in joint SAR operations.

2.5.3. Disembarkation
The SAR regime provides that the duty of rescue is fulfilled when the 
persons in need are disembarked in a place of safety.133 Following the 

129. Martin Ratcovich, “International Law and the Rescue of Refugees at Sea” (Doctoral thesis, 
Stockholm University, 2019), 81.

130. Regulation (EU) No 656/2014 of the European Parliament and of the Council establishing 
rules for the surveillance of the external sea borders in the context of operational cooperation 
coordinated by the European Agency for the Management of Operational Cooperation at 
the External Borders of the Member States of the European Union (15 May 2014), (Sea 
Borders Regulation), Article 9.2.e.i.

131. Thomas Gammeltoft-Hansen and Tanja Aalberts, “Search and Rescue as a Geopolitics 
of International Law”, in The Changing Practices of International Law, ed. Thomas Gam-
meltoft-Hansen and Tanja Aalberts (Cambridge University Press, 2018), 195; Koka and 
Veshi, “Irregular Migration by Sea: Interception and Rescue Interventions in Light of In-
ternational Law and the EU Sea Borders Regulation”, 47. The Armed Forces of Malta have 
stated that they do not consider in distress “a vessel that proceeds on its own steam” in 
Testa, “Safeguarding Human Life and Ensuring Respect for Fundamental Human Rights: 
A Consequential Approach to the Disembarkation of Persons Rescued at Sea”, 559.

132. As an example, the organisation Forensic Architecture has conducted detailed analysis of 
a number SAR situations with available data that have been presented in courts and other 
forums. Available at: https://forensic-architecture.org/category/at-sea.

133. SAR Convention, Annex, para. 1.3.2; Seline Trevisanut, “Search and Rescue Operations at 
Sea”, in The Practice of Shared Responsibility in International Law, ed. André Nollkaemper 
and Ilias Plakokefalos (Cambridge: Cambridge University Press, 2017), 431. 

https://forensic-architecture.org/category/at-sea
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2004 amendments to the SAR and SOLAS conventions, disembarka-
tion at a place of safety may be regarded as an “obligation of result”.134 
Neither convention, however, provides clarity as to what happens if a 
State fails to provide a place of safety. While the SAR regime does not 
establish any explicit obligation for States to disembark persons rescued 
within their SAR region in their own territory, scholars have argued that 
such a residual obligation exists if no other safe place of disembarkation 
can be found.135 This interpretation has further found support from the 
IMO Facilitation Committee, which has argued that if disembarkation 
cannot be arranged swiftly elsewhere, the State responsible for the SAR 
area should accept the disembarkation of the migrants in “a place of 
safety under its control”.136 However, this interpretation is disputed,137 
and State practice hardly supports a customary duty to do so.138 The re-
luctance to accept people in their territories has been heightened during 
the COVID-19 pandemic, with Italy and Malta, for example, declaring 
themselves not to be places of safety for migrants rescued at sea.139 In a 
migration context, it should further be kept in mind that a clear fallback 
obligation for States to disembark persons rescued in their SAR zone 
in their own territory may motivate political responses among certain 
States to shift SAR services and naval migration control towards foreign 

134. Papastavridis, The interception of vessels on the high seas: contemporary challenges to the legal 
order of the oceans, 298.

135. Trevisanut, “Search and Rescue Operations at Sea”, 432-433; see more generally Thomas 
Gammeltoft-Hansen, “The Perfect Storm: Sovereignty Games and the Law and Politics 
of Boat Migration”, in ‘Boat Refugees’ and Migrants at Sea: A Comprehensive Approach: 
Integrating Maritime Security with Human Rights, ed. Violeta Moreno-Lax and Efthymios 
Papastavridis (Brill Nijhoff, 2016), 69.

136. IMO Principles Relating to Administrative Procedures for Disembarking Persons Rescued 
at Sea, para. 2.3.

137. See Tanja Aalberts and Thomas Gammeltoft-Hansen, “Sovereignty at sea: the law and poli-
tics of saving lives in mare liberum”, Journal of International Relations and Development 17, 
no. 4 (2014): 449,.

138. Guilfoyle, “Article 98”, 728.
139. Italian Inter-ministerial Decree 150 (7 April 2020). Available at: https://www.avvenire.

it/c/attualita/Documents/M_INFR .GABINETTO.REG_DECRETI(R).0000150. 
07-04-2020%20(3).pdf ?fbclid=IwAR1ND4AFGVqsfnO7pzXcIdlG2NlPGcPKUgT1Mjjg-
6lYqsU-3cEsfPu3ovU4; “Press Release by the Ministry for Foreign and European Affairs and 
The Ministry for Home Affairs, National Security and Law Enforcement. Malta should not 
carry the burden of migrant trafficking”, 10 April 2020. Available at: https://www.gov.mt/
en/Government/DOI/Press%20Releases/Pages/2020/April/10/pr200650en.aspx.

https://www.avvenire.it/c/attualita/Documents/M_INFR.GABINETTO.REG_DECRETI(R).0000150.07-04-2020%20(3).pdf?fbclid=IwAR1ND4AFGVqsfnO7pzXcIdlG2NlPGcPKUgT1Mjjg6lYqsU-3cEsfPu3ovU4
https://www.avvenire.it/c/attualita/Documents/M_INFR.GABINETTO.REG_DECRETI(R).0000150.07-04-2020%20(3).pdf?fbclid=IwAR1ND4AFGVqsfnO7pzXcIdlG2NlPGcPKUgT1Mjjg6lYqsU-3cEsfPu3ovU4
https://www.avvenire.it/c/attualita/Documents/M_INFR.GABINETTO.REG_DECRETI(R).0000150.07-04-2020%20(3).pdf?fbclid=IwAR1ND4AFGVqsfnO7pzXcIdlG2NlPGcPKUgT1Mjjg6lYqsU-3cEsfPu3ovU4
https://www.avvenire.it/c/attualita/Documents/M_INFR.GABINETTO.REG_DECRETI(R).0000150.07-04-2020%20(3).pdf?fbclid=IwAR1ND4AFGVqsfnO7pzXcIdlG2NlPGcPKUgT1Mjjg6lYqsU-3cEsfPu3ovU4
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SAR zones and territorial waters.140 Existing practices in this regard raise 
the issue that such States do not necessarily correspond to a “place of 
safety” for migrants or refugees.141

More generally, while the 2004 amendments introduced the concept 
“place of safety”, neither convention provides a binding definition of the 
term. The IMO has interpreted the concept through its non-binding 
guidelines,142 which set out several criteria. The starting premise is that 
a place of safety cannot be established solely by geographical location.143 
The second is that it should be a place where survivors’ safety of life is 
no longer threatened, and where their basic human needs can be met.144 
Thirdly, it should be a place from which transportation arrangements 
can be made for survivors to reach their next or final destination.145

The conventions also state that the determination of this place must 
take into account the particular circumstances of each rescue. The IMO 
guidelines thus provide a non-exhaustive list of circumstances that, on 
the one hand, refer to the particular circumstances of the operation, 
including the situation on board the assisting ship, medical needs, and 
availability of transportation;146 and, on the other hand, special needs 
and obligations pertaining to the rescuees, including the stipulation that 
any asylum-seekers and refugees amongst the rescued persons must not 
be disembarked in territories where their lives and freedoms would be 
threatened.147 

From a practical perspective, however, it is highly debatable wheth-
er European RCCs have properly applied these criteria when designat-
ing countries such as Libya as a place of safety. Moreover, shipmasters 
may refuse RCC orders on the grounds that designated disembarkation 

140. Aalberts and Gammeltoft-Hansen, “Sovereignty at sea: the law and politics of saving lives 
in mare liberum”. 

141. See for example: UNHCR, Position on the designations of Libya as a safe third country and 
as a place of safety for the purpose of disembarkation following rescue at sea (September 2020). 
Available at: https://www.refworld.org/pdfid/5f1edee24.pdf.

142. In accordance with SAR Convention, Annex, para. 3.1.9. and SOLAS Convention, Chap-
ter V, Regulation 33.1-1 both the particular circumstances of the case and the guidelines 
developed by the Organization must be taken into consideration when determining a place 
of safety.

143. IMO Guidelines on the Treatment of Persons Rescued at Sea, Appendix, para. 3.
144. IMO Guidelines on the Treatment of Persons Rescued at Sea, para. 6.12.
145. The same provision can be found in the IAMSAR Manual, Volume III (2016).
146. IMO Guidelines on the Treatment of Persons Rescued at Sea, para. 6.15. 
147. Ibid., para. 6.17.
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further endangers the safety of the vessel, or that it risks breaching the 
principle of non-refoulement.148 The above and other issues have led to 
multiple cases in which disembarkation has not been performed swiftly, 
in some cases leading to lengthy standoffs between States requiring ex-
tensive diplomatic and political negotiations and/or the establishment 
of ad hoc multilateral agreements involving different States taking on 
subsequent responsibility for asylum processing or the management of 
returns.149 Even when such arrangements are successfully concluded, 
they generally fail to meet the objective of securing speedy disembar-
kation. The current situation in areas such as the Mediterranean thus 
places an unduly high burden on individual shipmasters, their crew and 
rescued persons onboard.150 It also entails significant economic losses for 
shipping companies and commercial transporters operating routes in 
which SAR responsibilities remain subject to dispute and/or diverging 
national interpretations,151 a combination that may ultimately discour-
age shipmasters from engaging in search and rescue operations.152

148. In the 2013 case of the M/V Salamis, the Italian RCC requested the Salamis to rescue 102 
migrants in distress, and instructed the vessel to disembark them in Libya. The shipmaster 
refused, proceeding instead to Malta – as it was part of the planned route – where the vessel 
was denied entry. After three days, the Italian authorities allowed the disembarkation to 
occur on Italian territory. Patricia Mallia, “The MV Salamis and the state of disembarkation 
at international law: the undefinable goal”, American Society of International Law Insights 
18, no. 11 (2014).

149. Douglas Guilfoyle, United Nations Convention on the Law of the Sea: A Commentary, ed. 
Alexander Proelß (Baden-Baden: Nomos Verlagsgesellschaft, 2017), 728.

150. As exemplified in the Maersk Etienne case, where the Danish-flagged ship was stranded for 
38 days, depleting the ship’s resources. The situation escalated so far that three migrants 
decided to jump overboard. Kis Soegaard, “Safe disembarkation of the 27 rescued persons 
from Maersk Etienne”, Mærsk Tankers,

13 September 2020. Available at: https://maersktankers.com/newsroom/caught-at-sea- 
after-rescuing-27-people.

151. Jean-Pierre Gauci and Arthur Watts, “When Private Vessels Rescue Migrants and Refugees: 
A Mapping of Legal Considerations”, British Institute of International and Comparative Law 
(2020), 18 et seq. Available at: https://www.biicl.org/documents/10538_private_vessels_re-
search.pdf.

152. Eruaga, “Irregular migration in the Mediterranean and the challenges of observing the duty 
to render assistance at sea”, 56 et seq. It has been further reported that companies have 
altered their maritime routes to avoid encountering migrants, and private vessels have been 
not disclosing their positions, or turning off their radios when passing strategic areas to 
avoid being exposed to perform SAR services. See: UNHCR, Proposals to address current 
and future arrivals of asylum-seekers, refugees and migrants by sea to Europe (March 2015). 
Available at: https://www.refworld.org/docid/55016ba14.html; Tomas Kristiansen, “Mi-
grant crisis has ships going off radio and rerouting near Malta”, Shipping Watch, 9 September 
2020. Available at: https://shippingwatch.com/carriers/Tanker/article12401608.ece. 

https://maersktankers.com/newsroom/caught-at-sea-after-rescuing-27-people
https://maersktankers.com/newsroom/caught-at-sea-after-rescuing-27-people
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3
The Wider International 

Legal Framework Impacting 
the SAR Regime

While the UNCLOS, SAR and SOLAS conventions and associated 
guidelines together provide the primary international legal framework 
governing search and rescue, the intersection between SAR and activ-
ities including military operations, transnational crime and migration 
control means that other regimes of international law also come into 
play. Some of these regimes, most notably international human rights 
law, are generally applicable. Other regimes, e.g. international humani-
tarian law, apply only in specific contexts, such as armed conflict or in 
regard to specific groups (as in the context of international refugee law). 
In addition, Frontex-led operations are regulated by regional EU law, 
which again set out specific rules regarding the performance of SAR. 
EU law similarly impacts the handling of asylum-seekers and migrants 
disembarked within the EU territory.

Concerns over transnational crime perpetuated at sea have also led 
to the adoption of several international and regional instruments ap-
plicable in some SAR instances. These include the 2000 Convention 
Against Transnational Organized Crime, the Palermo Protocols Against 
the Smuggling of Migrants by Land, Sea and Air, and the Protocol to 
Suppress and Punish Trafficking in Persons, Especially Women and 
Children. The European Union (EU) has similarly introduced a series 
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of measures in this area,153 and has entered into agreements with NATO 
with the same aim.154

The following section considers how some of the different regimes 
impact and interact with the SAR paradigm. 

3.1. International Humanitarian Law

The duty to render assistance to persons in distress at sea has been rec-
ognised in international humanitarian law, which is the international 
legal regime that regulates the conduct of States during armed conflict. 
The 1949 II Geneva Convention for the Amelioration of the Condition 
of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea 
states that after each engagement, and without delay, the parties to the 
conflict shall take all possible measures to search for and collect the ship-
wrecked, protect them against pillage and ill-treatment, and ensure their 
adequate care.155 Such duties should be exercised in so far as possible, 
taking into consideration the safety of the rescuing vessel. Considering 
the circumstances of an armed conflict, a vessel may be excused from the 
duty if performing the rescue would expose the ship or crew to an at-
tack.156 According to Additional Protocol I to the Geneva Conventions, 

153. Such as the launching of the European Migrant Smuggling Centre  (EMSC); the enhance-
ment of measures against migrant smuggling networks through the increase in operational 
capacities of said centre and Europol (See: Council of the European Union, 15250/18 (6 
December 2018). Available at: https://data.consilium.europa.eu/doc/document/ST-15250-
2018-INIT/en/pdf.). On the securitization approach taken against migration see: Daniel 
Ghezelbash et al., “Securitization of Search and Rescue at sea: the response to boat mi-
gration in the Mediterranean and offshore Australia”, International and Comparative Law 
Quarterly 67, no. 2 (2018): 330 et seq.

154. NATO operations in the Aegean Sea. See: NATO’s deployment in the Aegean Sea, Fact 
Sheet (October 2016). Available at: https://www.nato.int/nato_static_fl2014/assets/pdf/
pdf_2016_10/20161025_1610-factsheet-aegean-sea-eng.pdf.

155. International Committee of the Red Cross (ICRC), Geneva Convention for the Amelio-
ration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at 
Sea (12 August 1949). (II Geneva Convention), Article 18.

156. Irini Papanicolopulu, “The duty to rescue at sea, in peacetime and in war: A general over-
view”, International Review of the Red Cross 98 (2016): 506. The Commander might as-
sess that the rescue might not be “possible”, but since this is an obligation of conduct, 
other possible measures can be to alert nearby coastal authorities, other vessels in the 
area. See: ICRC, “Convention (II) for the Amelioration of the Condition of Wounded, 
Sick and Shipwrecked Members of Armed Forces at Sea. Geneva, 12 August 1949. Com-

https://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2016_10/20161025_1610-factsheet-aegean-sea-eng.pdf
https://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2016_10/20161025_1610-factsheet-aegean-sea-eng.pdf
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the shipwrecked are “persons, whether military or civilian, who are in 
peril at sea or in other waters as a result of misfortune affecting them or 
the vessel or aircraft carrying them and who refrain from any act of hos-
tility”.157 The protocol further provides that as long as persons continue 
to refrain from any act of hostility, they will be considered shipwrecked 
during their rescue.158 Thus, the duty applies indiscriminately towards 
both own and enemy personnel.159

The II Geneva Convention also refers to the situation of neutral ves-
sels involved in rendering assistance if compelled by the parties to the 
conflict, stating that the aforementioned similarly benefit from special 
protection and facilities when carrying out such assistance.160 Although 
the convention bases this assistance on the notion of charity, the general 
obligation to render assistance examined above still holds.161 The II Ge-
neva Convention provision does not indicate a process for what should 
occur after rescue is conducted, but the commentary stipulates that the 
neutral vessel should ensure the rights of the II Geneva Convention, 
such as Article 18’s “adequate care”, if it has the technical means to do 
so.162 In any case, the law of the sea framework analysed above, and oth-
er relevant regimes are still applicable in relation to rescued people on 
board and their subsequent disembarkation.163

mentary of 2017, Article 18: Search for casualties after an engagement”, (2017): paras. 
1634-1637. Available at: https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.
xsp?action=openDocument&documentId=EF5D4375E2D6EB80C1258115003C1D4A. 

157. International Committee of the Red Cross (ICRC), Protocol Additional to the Geneva 
Conventions of 12 August 1949, and relating to the Protection of Victims of International 
Armed Conflicts, (08 June 1977). (Protocol I), Article 8.

158. Ibid.
159. ICRC, “Convention (II) for the Amelioration of the Condition of Wounded, Sick and 

Shipwrecked Members of Armed Forces at Sea. Geneva, 12 August 1949. Commentary of 
2017, Article 18: Search for casualties after an engagement”, para. 1618.

160. II Geneva Convention, Article 21.
161. ICRC, “Convention (II) for the Amelioration of the Condition of Wounded, Sick and 

Shipwrecked Members of Armed Forces at Sea. Geneva, 12 August 1949. Commentary 
of 2017, Article 21: Appeals to neutral vessels”, (2017), para. 1872. Available at: https://
ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documen-
tId=A3CF88F0F10C9ABEC1258115003C71BE#_Toc443485788. See also Papanicolop-
ulu, “The duty to rescue at sea, in peacetime and in war: A general overview”, 508.

162. ICRC, “Convention (II) for the Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea. Geneva, 12 August 1949. Commentary of 
2017, Article 21: Appeals to neutral vessels”, para. 1903.

163. Ibid., paras. 1904-1908.
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3.2. International Human Rights Law

The application of human rights obligations to situations at sea has been 
affirmed by both domestic and international courts in regard to different 
situations, such as those involving e.g. migrants, presumed smugglers and 
ships’ crews in general. In the Arctic Sunrise case, for example, the Perma-
nent Court of Arbitration affirmed that human rights standards must be 
considered in the interpretation and application of UNCLOS.164 Sim-
ilarly, as noted above, several law of the sea instruments and associated 
guidelines specifically refer to human rights obligations in the context 
of search and rescue. 

3.2.1. Jurisdiction in International Human Rights Law
International human rights obligations may be triggered insofar as the 
performance of SAR bring individuals within a State’s jurisdiction. The 
understanding of jurisdiction within international human rights law has 
developed significantly during recent decades,165 and the specific link 
between search and rescue and human rights obligations has addition-
ally been considered in several international cases. In Hirsi Jamaa and 
others v. Italy (“Hirsi”) the Grand Chamber of the European Court of 
Human Rights (ECtHR) held that whether an operation is character-
ised as “migration control” or “rescue operations on the high seas” was 
legally irrelevant to the determination of the establishment of human 
rights jurisdiction:

The Court observes that in the instant case the events took place 
entirely on board ships of the Italian armed forces, the crews of 
which were composed exclusively of Italian military personnel. In 
the Court’s opinion, in the period between boarding the ships of the 
Italian armed forces and being handed over to the Libyan authorities, 

164. The Arctic Sunrise Arbitration (Netherlands v. Russia), 10 July 2017, Permanent Court of 
Arbitration, paras. 197-198. The International Tribunal of the Law of the Sea has also held 
that States are to fulfil their human rights law obligations: The M/V “Louisa« Case (Saint 
Vincent and the Grenadines v. Kingdom of Spain), 28 May 2013, ITLOS, para. 155.

165. For an attempted overview, see Marko Milanović, “From Compromise to Principle: Clarify-
ing the Concept of State Jurisdiction in Human Rights Treaties”, Human Rights Law Review 
8, no. 3 (2008): 428.
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the applicants were under the continuous and exclusive de jure and 
de facto control of the Italian authorities. Speculation as to the na-
ture and purpose of the intervention of the Italian ships on the high 
seas would not lead the Court to any other conclusion.

Moreover, Italy cannot circumvent its “jurisdiction” under the 
Convention by describing the events at issue as rescue operations 
on the high seas. In particular, the Court cannot subscribe to the 
Government’s argument that Italy was not responsible for the fate of 
the applicants on account of the allegedly minimal control exercised 
by the authorities over the parties concerned at the material time.166

Jurisdiction may indeed continue where interception167 or rescue leads 
to the transfer of refugee claimants to a detention centre or similar facil-
ity located outside the territory of the intercepting state.168 In the Marine 
I case,169 the Committee Against Torture was called upon to consider 
Spain’s human rights liability stemming from the rescue of some 369 
Asian and African migrants in waters off the West African coast. Af-
ter boarding the Marine I to provide emergency health care, Spanish 
authorities towed the vessel to the Mauritanian port of Nouadhibou, 
where the passengers were disembarked and sheltered in a former fish-
ing plant under Spanish authority. Most were repatriated, but 23 per-
sons who resisted repatriation remained at the fishing plant guarded 
by Spanish security forces for five months under conditions alleged to 
be rights-violative.170 The Committee Against Torture concluded that 
Spain exercised jurisdiction both during the rescue and throughout the 
detention in Mauritania, noting that:

166. Hirsi Jamaa and Others v. Italy, Appl. No. 27765/09, European Court of Human Rights, 
23 February 2012, para. 81.

167. Following Guilfoyle, interception may be defined as measures, firstly, assuming physical 
control over a vessel (inter alia by boarding, inspecting or searching of a ship) and, second, 
where justified taking enforcement measures onboard (e.g. arresting persons aboard, seizing 
the vessel or cargo onboard. Douglas Guilfoyle, Shipping interdiction and the law of the sea 
(Cambridge: Cambridge University Press, 2009), p. 4.

168. Al-Saadoon and Mufdhi v. United Kingdom, Appl. No. 61498/08, European Court of Hu-
man Rights, 30 June 2009, para. 88.

169. J.H.A v. Spain, CAT/C/41/D/323/2007, Committee Against Torture, 21 November 2007.
170. Ten of the 23 were eventually granted access to Spain and Portugal and the final thirteen 

returned to Pakistan.
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… jurisdiction must also include situations where a State party exer-
cises, directly or indirectly, de facto or de jure control over persons in 
detention…In the present case, … the State party maintained control 
over all persons on board the Marine I from the time the vessel was 
rescued and throughout the identification and repatriation process 
that took place at Nouadhibou. In particular, the State party exer-
cised, by virtue of a diplomatic agreement concluded with Maurita-
nia, constant de facto control over the alleged victims during their 
detention in Nouadhibou. Consequently, the Committee considers 
that the alleged victims are subject to Spanish jurisdiction insofar as 
the complaint that forms the subject of the present communication 
is concerned.171

Situations of effective control, and thus jurisdiction, have also been 
found when persons have not boarded the State’s vessel. For example, 
in Medvedyev and others v. France, the ECtHR held that France exercised 
full and exclusive control when boarding a foreign ship, thus triggering 
its obligations under the convention.172 In its case law, the ECtHR has 
even established jurisdiction in cases where parties remained in their re-
spective vessels, as held in Xhavara and others v. Italy and Albania. Here 
the ECtHR ruled that the collision caused by Italy with a migrant vessel 
in the Aegean sea was enough to bring the persons on the collapsed ship 
under the jurisdiction of Italy.173 In this particular case, the Court relied 
on the existence of a bilateral agreement between Italy and Albania, 
enabling the former to board migrant boats. It has thus been argued 
that the existence of a SAR agreement combined with physical contact 
between a government rescuing vessel and the persons in distress may 
be enough to trigger jurisdiction.174

As mentioned above, legal interpretation in this area has remained 
dynamic and subject to regular review. Interpretation, however, is not 

171. J.H.A v. Spain, CAT/C/41/D/323/2007, para. 8(2). The case was however declared inad-
missible as the complainant was not expressly authorised to act on behalf of the victims.

172. Medvedyev and Others v. France, Appl. No. 3394/03, European Court of Human Rights, 29 
March 2010, paras. 66-67. 

173. Xhavara and Others v. Italy and Albania, Appl. No. 39473/98, European Court of Human 
Rights, 11 January 2001.

174. Seline Trevisanut, “Recognizing the Right to be Rescued at Sea”, Ocean Yearbook 31, no. 1 
(2017): 150.
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necessarily uniform across the case law of different human rights institu-
tions.175 Most recently, the Human Rights Committee (HRC) assessed 
the obligations following from a distress call from a migrant boat in the 
Maltese SAR zone in two interlinked cases involving Malta and Italy.176 
While the case against Malta was declared inadmissible,177 the HRC rec-
ognised that the people in distress were under the jurisdiction of Italy 
for the purposes of the International Covenant on Civil and Political 
Rights. In doing so, the committee argued that a particular “relationship 
of dependency” had arisen from the combination of factual elements (in 
this case communication of a signal of distress to the Italian MRCC, the 
proximity of an Italian vessel, and the ongoing involvement of Italian 
authorities in the rescue operation) as well as legal obligations pursuant 
to the law of the sea, requiring Italy to respond in a reasonable manner to 
calls of distress,178 and to cooperate with other States.179 While the con-
structive establishment of jurisdiction in this manner was subject to de-
bate within the Committee,180 Italy was ultimately held responsible. The 
Grand Chamber of the ECtHR similarly has the opportunity to further 
delineate its jurisprudence in this area in the pending case of S.S. and 

175. Thomas Gammeltoft-Hansen, “Extraterritorial Human Rights Obligations in Regard to Ref-
ugees and Migrants” in Routledge Handbook on Extraterritorial Human Rights Obligations 
(Forthcoming), ed. Mark Gibney, Markus Krajewski, and Wouter Vandenhole (Routledge, 
2021), 12 et seq.

176. Decision adopted by the Committee under the Optional Protocol, concerning Communi-
cation No. 3043/2017 (Human Rights Committee, 27 January 2021). (A.S. and others v. 
Malta); and Views adopted by the Committee under article 5(4) of the Optional Proto-
col, concerning Communication No. 3042/2017, (Human Rights Committee, 27 January 
2021). (A.S. and others v. Italy).

177. Because applicants were considered not to have exhausted local remedies (unlike in the 
Italian case), A.S. and others v. Malta, para. 6.9. In any case, the people were considered to 
be under the jurisdiction of Malta and Italy concurrently, given that Malta had effective con-
trol over the rescue operation, as it was the responsible for the SAR zone and had formally 
accepted the coordination of the operation, A.S. and others v. Malta, para. 6.7.

178. SOLAS Convention, Chapter V, Regulation 33.
179. SAR Convention, Annex, para. 4.6.
180. For example, Andreas Zimmerman argued that the mere fact of being in the SAR zone of a 

State, does not put the person under the jurisdiction of said State (A.S. and others v. Italy, 
Annex 2, Individual opinion of Andreas Zimmermann, para. 1 et seq.); and other concurrent 
opinions disagreed on the origin of jurisdiction (Annex 6, Individual opinion of Vasilka 
Sancin). See also Marko Milanović, “Drowning Migrants, the Human Rights Committee, 
and Extraterritorial Human Rights Obligations”, EJIL: Talk!, 16 March 2021. Available at: 
https://www.ejiltalk.org/drowning-migrants-the-human-rights-committee-and-extraterrito-
rial-human-rights-obligations/.
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others v. Italy; in this case, Italy was coordinating the rescue operation, 
but Libyan authorities performed the rescue.181

3.2.2. Core Human Rights Obligations Relevant in the Context of 
SAR

Although the full range of human rights issues that may be relevant 
in the context of search and rescue operations are too expansive to be 
covered in this report, a few rights merit specific mention. 

First and foremost, the connection between the right to life and 
search and rescue has specifically been addressed by the Human Rights 
Committee.182 The Committee affirms that the duty to render assistance 
is a corollary to the right to life,183 and therefore search and rescue op-
erations must be guided by the aim to save lives and prevent deaths at 
sea.184 The right to life in this sense imposes a positive obligation upon 
States to act when life is at risk.185 In this context, some scholars have ar-
gued that the reception of a distress call may itself create a “jurisdictional 
link” between the persons in danger and the State authorities, triggering 
the obligation to provide emergency services.186 In the recent HRC case 

181. S.S. and Others v. Italy, Appl. No. 21660/18, European Court of Human Rights. See also: 
Annick Pijnenburg, “From Italian Pushbacks to Libyan Pullbacks: Is Hirsi 2.0 in the Mak-
ing in Strasbourg?”, European Journal of Migration and Law 20, no. 4 (2018). Available at; 
https://doi.org/10.1163/15718166-12340036.

182. Human Rights Committee, General Comment No. 36, Article 6 (Right to Life) (CCPR/C/
GC/35) (3 September 2019), para. 63: “States parties are also required to respect and protect 
the lives of all individuals located on marine vessels or aircrafts registered by them or flying 
their flag, and of those individuals who find themselves in a situation of distress at sea, in 
accordance with their international obligations on rescue at sea”.

183. Komp, “The duty to assist persons in distress: An alternative source of protection against 
the return of migrants and asylum seekers to the high seas?”, 236 et seq. See also Trevisanut, 
“Recognizing the Right to be Rescued at Sea”, 145.

184. This is the position adopted by the UN General Assembly at the Intergovernmental Confer-
ence to Adopt the Global Compact for Safe, Orderly and Regular Migration (A/CONF.231/3) 
(30 July 2018), Objective 8. Available at: https://undocs.org/en/A/CONF.231/3.

185. Öneryildiz v. Turkey, Appl. No. 48939/99, European Court of Human Rights, 30 November 
2004, para. 71. Komp, “The duty to assist persons in distress: An alternative source of pro-
tection against the return of migrants and asylum seekers to the high seas?”, 238; Trevisanut, 
“Recognizing the Right to be Rescued at Sea”, 146. This is also the position of the Human 
Rights Committee, General Comment no. 36, para. 7.

186. Trevisanut, “Recognizing the Right to be Rescued at Sea”, 147, 152. Following the obligation 
of the State to provide functioning emergency services in Furdik v. Slovakia, Appl. No. 
42994/05 (European Court of Human Rights, 2 December 2008), Komp argues that the 
preventive framework at sea would consist of the establishment of RCC, and to have the 
necessary equipment and adequately trained personnel to perform SAR services (Komp, 
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examined above, Italy was held responsible for not complying with its 
due diligence obligations to, inter alia, promptly respond to the distress 
call; not ascertaining whether Maltese SAR authorities knew about the 
precise location of the vessel and were undertaking a SAR operation; 
delaying the deployment of a nearby Italian vessel, even after Maltese 
authorities had requested it; and breaching the procedural aspect of the 
right to life to conduct an investigation.187 Although the exact geograph-
ical scope of such positive obligations under international human rights 
law has remains subject to debate, it has been argued to at least extend to 
a State’s SAR region.188

Secondly, the link between SAR and the principle of non-refoulement 
– the prohibition to return an individual to a country where their right 
to be protected from torture or cruel, inhuman or degrading treatment 
or punishment may not be respected – has similarly been recognised by 
several international human rights institutions.189 In Hirsi, the ECtHR 
provided a framework for States to interpret this obligation in the con-
text of both SAR and migration control operations at sea. Consequently, 
authorities seeking to disembark rescued migrants in a third State must 
verify whether this country fulfils its human rights obligations in regard 
to asylum and refugee protection, regardless of whether the migrants 
have applied for asylum or not.190 It is important that this verification is 

“The duty to assist persons in distress: An alternative source of protection against the return 
of migrants and asylum seekers to the high seas?”, 238).

187. A.S. and others v. Italy, Human Rights Committee, paras. 8.5. and 8.7. See further Human 
Rights Committee, General Comment no. 36, paras. 18 and 21. On the duty to investigate 
an arbitrary deprivation of life see UN General Assembly, Report of the Special Rapporteur of 
the Human Rights Council on extrajudicial, summary or arbitrary executions. Unlawful death 
of refugees and migrants (15 August 2017), paras. 50-55. Available at: https://www.refworld.
org/docid/59b923524.html. See also Hirsi Jamaa and Others v. Italy, Appl. No. 27765/09, 
para. 161.

188. Itamar Mann, “The Right to Perform Rescue at Sea: Jurisprudence and Drowning”, German 
Law Journal 21, no. 3 (2020): 603-604; Mann, “Maritime Legal Black Holes: Migration and 
Rightlessness in International Law”, 367; Trevisanut, “Recognizing the Right to be Rescued 
at Sea”, 153.

189. See for example, Human Rights Committee, General Comment No. 31, The nature of the gen-
eral legal obligation imposed on States Parties to the Covenant (CCPR/C/21/Rev.1/Add.13) 
(26 May 2004), para. 12; Human Rights Committee, CCPR General Comment No. 20: 
Article 7 (10 March 1992), para. 9; Committee Against Torture, General Comment no. 4 
on the implementation of article 3 of the Convention in the context of article 22 (9 February 
2018), para. 13.

190. Hirsi Jamaa and Others v. Italy, Appl. No. 27765/09, paras. 131-132. 
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comprehensive and not simply reliant on diplomatic assurances or bilat-
eral agreements.191 As such, the principle of non-refoulement has become 
a “particular circumstance” to consider when determining a “place of 
safety” for disembarkation.

Thirdly, the right to liberty and security may be affected once persons 
are brought on board a rescuing vessel.192 Any detention of rescuees must 
be in accordance with a procedure prescribed by law.193 Even assuming 
physical control over a vessel may constitute a deprivation of liberty, 
and this obligation may be violated whether or not a formal arrest of 
individuals takes place.194 Procedural considerations additionally apply, 
such as the obligation to inform persons of their rights in a language they 
understand.195 Nonetheless, human rights case law emphasises that the 
particular context, being at sea, may place certain restrictions on States’ 
abilities to swiftly comply with such requirements; the obligation to pro-
vide judicial oversight before reaching the State’s territory would be one 
such example.196

3.3. International Refugee Law

A significant number of the migrants crossing the Mediterranean are 
asylum-seekers, and hence considerations of international refugee law 
also apply in the context of SAR operations. The vulnerability of asy-
lum-seekers at sea has been acknowledged since the beginning of the 

191. Ibid., para. 129. See further Saadi v. Italy, Appl. No. 37201/06, European Court of Human 
Rights, 28 February 2012, para. 148.

192. International Covenant on Civil and Political Rights, Article 9; European Convention on 
Human Rights, Article 5.

193. Human Rights Committee, General Comment No. 35, Article 9 (Liberty and security of 
person) (CCPR/C/GC/35) (16 December 2014), para. 22. This can refer to domestic pro-
cedures, but also international standards may apply. Medvedyev and Others v. France, Appl. 
No. 3394/03, para. 79.

194. In Medvedyev and Others v. France, Appl. No. 3394/03, the ECtHR considered that the 
arrest began with the interception of the vessel, para. 127.

195. European Convention on Human Rights, Article 5.2. See further Khlaifia and Others v. 
Italy, Appl. No. 16483/12, European Court of Human Rights, 15 December 2016, paras. 
115-116.

196. Medvedyev and Others v. France, Appl. No. 3394/03, para. 131; Rigopoulos v. Spain, Appl. 
No. 37388/97, European Court of Human Rights, 12 January 1999.
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implementation of UNCLOS.197 Furthermore, the interaction between 
refugee rights and measures to combat smuggling and trafficking is rec-
ognised in the Palermo Protocols.198 

The 1951 Convention Relating to the Status of Refugees, and its 
1967 Protocol, provides the central international framework for the 
rights of refugees. Pursuant to the convention, refugee status is declar-
atory in nature.199 Consequently, State parties must presumptively ex-
tend the convention’s core rights – including the principles of non-re-
foulement and non-discrimination – to asylum-seekers encountered in 
the context of SAR.200 It is generally accepted that, in line with general 
human rights law, these core rights apply wherever the State exercises 
jurisdiction.201 More generally, the rights set out in the 1951 Refugee 
Convention are granted progressively, and the obligations of States thus 
gradually increase as refugees come within the jurisdiction, enter the 
territory, launch an asylum claim and are finally recognised as refugees 
by the prospective asylum State.202 It should further be noted that the 

197. In 1985, the Council of the IMO and UNHCR referred to the special efforts that govern-
ments had to make when rescuing asylum-seekers. Nordquist, Rosenne, and Nandan, United 
Nations Convention on the Law of the Sea, 1982: A Commentary, III, 175.

198. Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and 
Children, Articles 6, 7 and 14; Protocol against the Smuggling of Migrants by Land, Sea and 
Air, Articles 16, 18 and 19. The UNHCR Executive Committee has held that interception 
should not result in asylum-seekers and refugees being denied access to international protec-
tion or returned in breach of the principle of non-refoulement. UNHCR Executive Com-
mittee, Protection Safeguards in Interception Measures, Conclusion No. 97 (LIV) (2003). 
See also Conclusions No. 23 (XXXII) and No. 20 (XXXI). All available at: https://www.
unhcr.org/en-my/578371524.pdf. See also Guy Goodwin-Gill, “Setting the scene: Refugees, 
asylum seekers, and migrants at sea - the need for a long-term, protection-centred vision”, 
in ‘Boat Refugees’ and Migrants at Sea: A Comprehensive Approach: Integrating Maritime 
Security with Human Rights, ed. Violeta Moreno-Lax and Efthymios Papastavridis (Brill 
Nijhoff, 2016), 23.

199. UNHCR, Note on Determination of Refugee Status under International Instruments (EC/
SCP/5) (24 August 1977). Available at: https://www.refworld.org/pdfid/5f1edee24.pdf.

200. Guy Goodwin-Gill and Jane McAdam, The refugee in international law, 3rd ed. (Oxford: 
Oxford University Press, 2007), 51, 232; James C. Hathaway, The Rights of Refugees under 
International Law, 2nd ed. (Cambridge: Cambridge University Press, 2021), 342, 388; 
Mann, “The Right to Perform Rescue at Sea: Jurisprudence and Drowning”, 606. 

201. UNHCR, Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obliga-
tions under the 1951 Convention relating to the Status of Refugees and its 1967 Protocol (26 
January 2007). See further Thomas Gammeltoft-Hansen, Access to asylum: international 
refugee law and the globalisation of migration control (Cambridge: Cambridge University 
Press, 2011), chapter 3.

202. Hathaway, The Rights of Refugees under International Law.
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definition of refugeehood under the 1951 Refugee Convention requires 
alienage. A person must be outside the territorial jurisdiction of the State 
of his or her nationality or residence to fulfil this requirement. Conse-
quently, even core rights do not apply if refugees are coming directly 
from their country of origin and are rescued or pushed back while still 
within the territorial waters of that State.203

Access to an asylum procedure is generally considered a corollary to 
the principle of non-refoulment.204 Such procedures must be “fair and ef-
fective”, which generally precludes refugee status determinations from 
taking place at sea.205 The non-refoulement principle is triggered immedi-
ately following rescue, and the rescuing State must ascertain the profile of 
persons rescued, and the precise circumstances in the country to which 
it is considering returning or disembarking them, even if a person does 
not expressly manifest her/his intention to apply for asylum.206 States are 
further obliged to ensure that persons will be admitted into the country 
of disembarkation, have access to fair and efficient status determination 
procedures, and be treated in accordance with international refugee law 
and human rights law.207 In the UNHCR’s view, only if these conditions 
are met may a State decide not to admit an asylum-seeker and assess the 

203. Seline Trevisanut, “The Principle of Non-Refoulement and the De-Territorialization of 
Border Control at Sea”, Leiden Journal of International Law 27, no. 3 (2014): 666. For a 
counter-perspective see Sir Elihu Lauterpacht and Daniel Bethlehem, “The scope and con-
tent of the principle of non-refoulement: Opinion”, in Refugee Protection in International 
Law: UNHCR’s Global Consultations on International Protection, ed. Erika Feller, Frances 
Nicholson, and Volker Türk (Cambridge: Cambridge University Press, 2003), 87-177.

204. Mariagiulia Giuffré, “Access to asylum at sea? Non-refoulement and a comprehensive ap-
proach to extraterritorial human rights obligations”, in ‘Boat Refugees’ and Migrants at Sea: 
A Comprehensive Approach: Integrating Maritime Security with Human Rights, ed. Violeta 
Moreno-Lax and Efthymios Papastavridis (Brill Nijhoff, 2016), 255 et seq; Trevisanut, “The 
Principle of Non-Refoulement and the De-Territorialization of Border Control at Sea”, 667.

205. UNHCR, General legal considerations: search-and-rescue operations involving refugees and 
migrants at sea (November 2017), para. 4. See further Azadeh Dastyari and Daniel Ghezel-
bash, “Asylum at Sea: The Legality of Shipboard Refugee Status Determination Procedures”, 
International Journal of Refugee Law 32, no. 1 (2020): 11-16; Giuffré, “Access to asylum 
at sea? Non-refoulement and a comprehensive approach to extraterritorial human rights 
obligations”, 273.

206. As recognised in Hirsi Jamaa and Others v. Italy, Appl. No. 27765/09, para. 133. See also: 
UNHCR, General legal considerations: search-and-rescue operations involving refugees and 
migrants at sea, paras. 5-6.

207. Ibid.
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substance of her/his claim, and instead disembark the person in a third 
country.208

3.4. EU Law

EU law regulating Member States’ operations at sea has been developed 
in the context of achieving a European “integrated border management” 
system.209 Particularly important in this regard is the Schengen Borders 
Code, which establishes general rules regarding control and surveillance 
at external borders.210 The regulation of SAR activities involving the Eu-
ropean Border and Coast Guard Agency, Frontex, are further specified 
in the Sea Borders Regulation (“SBR”).211 Although EU law in this area 
largely mirrors general obligations under international law as set out 
above, this regional body of law not only emphasises particular inter-
pretations of general rules under e.g. the law of the sea, but also differs 
from the general international law framework in certain key respects. 
The present section pays particular attention to some of these issues – 
those which are directly relevant to Denmark and the Danish naval con-
tribution to Joint Operation Poseidon in Greece.212

While the information provided below relates only to existing EU 
law, it should be noted that the recent proposal for an EU Pact on Mi-
gration and Asylum also promises to address SAR issues. The emphasis 
here, however, is primarily on the situation of vessels owned or operated 

208. UNHCR, Guidance on Responding to Irregular Onward Movement of Refugees and Asy-
lum-Seekers (September 2019), paras. 1, 29-30.

209. Treaty on the Functioning of the European Union, Article 77. 
210. Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 

2006 establishing a Community Code on the rules governing the movement of persons 
across borders. Now repealed and replaced by Regulation (EU) 2016/399 of the European 
Parliament and of the Council of 9 March 2016 on a Union Code on the rules governing 
the movement of persons across borders (Schengen Borders Code).

211. Regulation (EU) No 656/2014 of the European Parliament and of the Council establishing 
rules for the surveillance of the external sea borders in the context of operational cooperation 
coordinated by the European Agency for the Management of Operational Cooperation at 
the External Borders of the Member States of the European Union (15 May 2014), (Sea 
Borders Regulation). In turn, Frontex is regulated by Regulation (EU) 2019/1896 of the 
European Parliament and of the Council of 13 November 2019 on the European Border 
and Coast Guard.

212. Danish Ministry of Defence, Current Operations. Available at: https://fmn.dk/en/topics/
operations/igangvarende-operationer/frontex/.
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by private entities.213 The Pact similarly provides for a European Contact 
Group  of Member States on search and rescue in addition to Frontex 
and the IMO.214

3.4.1. Core Elements of the EU SAR Regime
The SBR emphasises that the SAR obligations are imposed upon Mem-
ber States,215 which shall render assistance to any vessel216 or person in 
distress at sea, and during a sea operation, ensure that their participating 
units comply with their duty in accordance with both international law 
and respect for fundamental rights. The regulation further stipulates 
that any measure taken must be non-discriminatory and should fully 
respect human dignity, fundamental rights, and the rights of refugees 
and asylum seekers, including the principle of non-refoulement.217 It also 
adds that assistance should be provided regardless of the nationality, 
status or circumstances of the person in distress.218

In terms of the definition of distress, EU law adopts a three-tier ty-
pology similar to the SAR convention: phase of uncertainty; phase of 
alert; and phase of distress. Both the phase of uncertainty and the phase 
of alert employ language similar to the SAR convention. Yet, with regard 

213. European Commission, Commission Recommendation on cooperation among Member States 
concerning operations carried out by vessels owned or operated by private entities for the pur-
pose of search and rescue activities (23 September 2020). Available at: https://ec.europa.
eu/info/sites/info/files/commission-recommendation-_cooperation-operations-vessels-pri-
vate-entities_en_0.pdf; European Commission, Commission Guidance on the implementation 
of EU rules on definition and prevention of the facilitation of unauthorised entry, transit 
and residence (23 September 2020). Available at: https://ec.europa.eu/info/sites/info/files/
commission-guidance-implementation-facilitation-unauthorised-entry_en.pdf.

214. European Commission, New Pact on Migration and Asylum: Questions and Answers (23 
September 2020). Available at: https://ec.europa.eu/commission/presscorner/detail/en/
qanda_20_1707.

215. Sea Borders Regulation, Article 9. Also present in Recital 15: “the obligation to render 
assistance to persons found in distress should be fulfilled by Member States”. Fabrice Leg-
geri has stated that “Frontex has no mandate to coordinate search and rescue cases”. Fron-
tex, “Frontex responds to Amnesty International Reports”, 13 October 2020. Available 
at: https://frontex.europa.eu/media-centre/news/news-release/frontex-responds-to-amnes-
ty-international-organisation-s-report-1Ond3h. Its technical and operational assistance role 
is delimited in Article 10 of the Regulation 2019/1896 on the European Border and Coast 
Guard. See also: Recital 3 of the same corpus. 

216. Defined in Article 2, as “any type of watercraft, including boats, dinghies, floating platforms, 
non-displacement craft and seaplanes, used or capable of being used at sea”. [Emphasis 
added].

217. Sea Borders Regulation, Recital 10.
218. Ibid., Recital 14.

https://frontex.europa.eu/media-centre/news/news-release/frontex-responds-to-amnesty-international-organisation-s-report-1Ond3h
https://frontex.europa.eu/media-centre/news/news-release/frontex-responds-to-amnesty-international-organisation-s-report-1Ond3h
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to the distress phase, the Sea Borders Regulation does not require that 
persons be in “grave and imminent” danger, as the threshold is set out in 
the SAR convention. Mere “danger” is sufficient,219 thereby enabling a 
broader interpretation of what constitutes distress. 

Compared to the SAR convention, the Sea Borders Regulation sets 
out additional factors that a participating unit must take into account 
when considering whether a vessel is in one of the three aforementioned 
phases. These include: the condition of the vessel (its seaworthiness and 
the likelihood that it will not reach its final destination); the number of 
persons on board in relation to the vessel; the availability of necessary 
supplies to reach shore; the presence of qualified crew and command; 
the order of any safety, navigation and communication equipment; the 
condition of the persons on board (in urgent need of medical assistance, 
deceased persons, pregnant women and children etc.); and weather con-
ditions (including forecasts).220

In terms of coordination, the Sea Borders Regulation operates under 
the same logic as the SAR convention by emphasising the crucial role of 
SAR region States. The performance of SAR duties is similarly left prin-
cipally to the individual Member States and their RCCs, thereby switch-
ing the chain of command from the Frontex International Coordination 
Centre to the RCC of the SAR zone.221 Actions beyond the SAR region 
of the hosting Member State, however, remain subject to specific ar-
rangements of the operational plan. In the context of Operation Triton, 
for example, any SAR operation outside of Italy’s SAR region needed to 
be individually approved.222 In contrast, Operation Hera, which covered 
parts of the territorial waters of Senegal and Mauritania, required that 
a law-enforcement officer from one of those countries be aboard the pa-

219. SAR Convention: “When positive information is received that a vessel or a person is in grave 
and imminent danger and in need of immediate assistance”. [Emphasis added].

 Sea Borders Regulation: “When positive information is received that a person or a vessel is 
in danger and in need of immediate assistance”. [Emphasis added].

220. Sea Borders Regulation, Article 9.2(f ).
221. Ibid., Article. 9.2.(a), (g)-(i); this was confirmed by the executive Director of Frontex, Fab-

rice Leggeri, cited in Maïté Fernández, “The EU external borders policy and Frontex-coor-
dinated operations at sea: Who is in charge? Reflections on responsibility for wrongful acts”, 
in ‘Boat Refugees’ and Migrants at Sea: A Comprehensive Approach: Integrating Maritime 
Security with Human Rights, ed. Violeta Moreno-Lax and Efthymios Papastavridis (Brill 
Nijhoff, 2016), 395, fn. 92.

222. Mann, “Maritime Legal Black Holes: Migration and Rightlessness in International Law”, 
354, fn. 36, referring to a letter by Klaus Rösler, Frontex Director of Operations Division.
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trolling EU vessels to take responsibility for diverting the boats back to 
their points of departure.223

The EU rules regarding disembarkation merit particular attention. 
Article 4 of the SBR states that during its planning and throughout an 
operation, the host and the participating Member States, along with 
Frontex, must assess the general situation in regard to the protection of 
fundamental rights and non-refoulement in a third country where peo-
ple could be disembarked. This assessment must be included in the op-
erational plan “when necessary”.224 As in the SAR convention, Article 
10.1(c) establishes that the RCC of the SAR zone is the party respon-
sible for identifying a place of safety, with the cooperation of any other 
States involved in the rescue. The Sea Borders Regulation nevertheless 
adds that the host Member State and the participating Member States 
shall cooperate with the RCC in the identification process. 

The Sea Borders Regulation provides a binding and much broader 
definition of what constitutes “a place of safety” as compared to the in-
ternational SAR regime:

“(…) a location where rescue operations are considered to terminate 
and where the survivors’ safety of life is not threatened, where their 
basic human needs can be met and from which transportation ar-
rangements can be made for the survivors’ next destination or final 
destination, taking into account the protection of their fundamental 
rights in compliance with the principle of non-refoulement”.225

223. Frontex, “HERA 2008 and NAUTILUS 2008 Statistics”, 17 February 2009. Available at: 
https://frontex.europa.eu/media-centre/news/news-release/hera-2008-and-nautilus-2008-
statistics-oP7kLN; Roberta Mungianu, Frontex and non-refoulement: the international re-
sponsibility of the EU (New York: Cambridge University Press, 2016), 212-213.

224. In the last published Annual report on the implementation of Regulation (EU) 656/2014 
by Frontex (2019) it was established that the assessment be conducted when disembarkation 
in a third country was foreseen in the Operational Plan, however it was not carried out 
in Operation Themis and Operation Indalo as disembarkation in third countries was not 
foreseen. In Operation Poseidon, Greece carried out the assessment of Turkey, concluding 
that in the particular assessment of a person, the safety the country provided would not be 
an infringement of the principle of non-refoulement. According to the report, no person in-
tercepted during these operations was disembarked in third countries. Frontex, 2019 Annual 
report on the implementation of Regulation (EU) 656/2014 of the European Parliament and 
of the Council of 15 May 2014 establishing rules for the surveillance of the external sea borders 
in the context of operational cooperation coordinated by Frontex (27 August 2020), Available 
at: https://frontex.europa.eu/assets/Key_Documents/Sea_Surveillance/REG_656_Fron-
tex_Annual_Report_of_JOs_2019.pdf.

225. Sea Borders Regulation, Article 2.12.
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To this, Article 4 adds that participating units shall identify the res-
cued persons, assess their personal circumstances, inform them of their 
destination, and give them an opportunity to express any reasons for 
believing that disembarkation in the proposed place would be in viola-
tion of non-refoulement. Concerns have, however, been raised that the 
SBR contains no requirements that trained personnel or interpreters 
be present onboard to carry out these tasks.226 Beyond this, the SBR 
sets out a basic rule that persons intercepted in the territorial sea or 
the contiguous zone of a Member State must be disembarked there.227 
If found on the high seas, disembarkation may take place in the third 
country from which the vessel is assumed to have departed. If that is not 
possible, disembarkation shall take place in the host Member State.228 
While the seeming emphasis on third-country disembarkation has been 
criticised, EU law provides a framework for disembarkation which is 
comparatively more clear than the international SAR regime, placing an 
unequivocal obligation on host Member States to allow disembarkation 
in order to avoid standoffs in the context of Frontex operations.229

3.4.2. Key Issues of Concern in Regard to the EU SAR Regime
In addition to the comparison between the EU Sea Borders Regulation 
and the international SAR regime made above, a number of further is-
sues emerge concerning both consistency with other parts of EU law 
as well as in regard to practical cooperation. First of all, as a matter of 
EU law, the treatment of asylum-seekers encountered on the high seas 
departs notably from the ordinary regulation of asylum-seekers.230 Both 
asylum procedures and the reception directives are territorially limit-
ed.231 The SBR provides a comparatively substandard set of guarantees 

226. Maarten Den Heijer, “How the Frontex Sea Borders Regulation avoids the hot potatoes”, 
(2015): 8-9. Available at: http://aei.pitt.edu/78991/.

227. Sea Borders Regulation, Article 10.1.a.
228. Sea Borders Regulation, Article 10.1.b.
229. Gammeltoft-Hansen, “The Perfect Storm: Sovereignty Games and the Law and Politics of 

Boat Migration”, 69.
230. Directive 2013/33/EU of the European Parliament and of the Council of 26  June 2013 

laying down standards for the reception of applicants for international protection (recast); 
Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on 
common procedures for granting and withdrawing international protection.

231. They do, however, apply to applications made at the border, in the territorial waters, or in 
designated transit zones of a Member State.
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and does not, for instance, explicitly regulate access to an asylum proce-
dure, the right to legal assistance, the right to a decision given in writing, 
and the right of appeal.232 Furthermore, the lack of clarity as to whether a 
person rescued at sea would be crossing the border into a Member State 
irregularly or not, impacts the application of the Dublin III Regulation, 
and thus, the Dublin system.233

As a matter of practice, the current EU rules may also be seen to pro-
duce different politically unintended and/or legally problematic effects. 
For example, the residual obligation upon the host Member State to dis-
embark rescued persons in their territory if no other place can be found234 
has led certain Member States to generally refuse hosting Frontex oper-
ations or coordinating SAR.235 Similarly, the emphasis on third-country 
disembarkation may be used as a pretext for both individual Member 
States and the EU more widely to cooperate with third countries with 
sub-standard asylums systems and/or human rights records. The efforts 
to train and equip the Libyan Coast Guard and set up Libyan RCC’s 
is an example in point and have been criticised by the UNHCR and 
international NGOs.236 With a more forward-looking perspective, the 
European Commission has proposed to explore establishing so-called 
regional disembarkation platforms in third countries.237 

232. Den Heijer, “How the Frontex Sea Borders Regulation avoids the hot potatoes”, 10.
233. As acknowledged by the Advocate General of the Court of Justice of the European Union, 

Eleanor Sharpston: “(…) it is clear that the intersection of international law of the sea, in-
ternational humanitarian law (…) and EU law does not provide a ready and evident answer 
to the question of whether those rescued during a Mediterranean crossing and disembarked 
in a coastal EU Member State (typically, but not exclusively, Greece or Italy) should be 
regarded as having crossed the border of that Member State ‘irregularly’ for the purposes of 
Article 13(1) of the Dublin III Regulation”. Case C670/16, Opinion of Advocate General 
Sharpston, Court of Justice of the European Union, 20 June 2017, para. 54.

234. Sea Borders Regulation, Article 10.1.b.
235. Aalberts and Gammeltoft-Hansen, “Sovereignty at sea: the law and politics of saving lives in 

mare liberum”, 449; Gammeltoft-Hansen, “The Perfect Storm: Sovereignty Games and the 
Law and Politics of Boat Migration”, 69.

236. UNHCR, Position on the designations of Libya as a safe third country and as a place of 
safety for the purpose of disembarkation following rescue at sea; Human Rights Watch, No 
Escape from Hell (21 January 2019). Available at: https://www.hrw.org/report/2019/01/21/
no-escape-hell/eu-policies-contribute-abuse-migrants-libya.

237. European Council, Non-paper on regional disembarkation arrangements (24 July 2018). 
Available at: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/poli-
cies/european-agenda-migration/20180724_non-paper-regional-disembarkation-arrange-
ments_en.pdf.



69

3.4. EU Law   

Another practice of concern is reported pushbacks of boats to the 
SAR zones of non-EU States. Multiple Member States have been re-
ported to be involved in such practices, leading to inter-governmental 
and NGO criticism.238 Frontex has similarly been scrutinised for its in-
volvement in such practices. On June 8, 2020, the Turkish Coast Guard 
captured a video which appears to show Frontex vessels and the Greek 
Coast Guard pushing back migrants to Turkish waters.239 The persis-
tence of these reports is worrying both from a human rights and an EU 
law perspective. Pushbacks at sea generally constitute a violation of both 
the Sea Borders Regulation and underlying norms of international refu-
gee and human rights law. Such practices further undermine the central 
principles of mutual trust and respect for the rule of law around which 
joint Frontex operations are designed. Without mutual confidence that 
all participating Member States abide by their EU law and internation-
al legal obligations, it is difficult to envisage any kind of regional SAR 
system in which responsibilities are coordinated and/or transferred be-
tween the different Member States. Knowingly entering into operational 
cooperation where such practices persist may further raise questions of 
both direct and indirect human rights responsibility for participating 
Member States.240

238. Parliamentary Assembly of the Council of Europe, Pushback policies and practice in Council 
of Europe Member States (Resolution 2299) (28 June 2019). Available at: https://assembly.
coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=28074&lang=en; Amnesty In-
ternational, Malta: Waves of Impunity (September 2020), 7-9. Available at: https://www.
amnesty.org/download/Documents/EUR3329672020ENGLISH.PDF. See also: Patrick 
Kingsley and Haley Willis, “Latest Tactic to Push Migrants From Europe? A Private, Clan-
destine Fleet”, The New York Times, 30 April 2020. Available at: https://www.nytimes.
com/2020/04/30/world/europe/migrants-malta.html.

239. Nick Waters, Emmanuel Freudenthal, and Logan Williams, “Frontex at Fault: European 
Border Force Complicit in ‘Illegal’ Pushbacks”, Bellingcat, 23 October 2020. Availa-
ble at: https://www.bellingcat.com/news/2020/10/23/frontex-at-fault-european-bor-
der-force-complicit-in-illegal-pushbacks/; Christides et al., “EU Border Agency Fron-
tex Complicit in Greek Refugee Pushback Campaign”; Katy Fallon, “EU border force 
‘complicit’ in illegal campaign to stop refugees landing”, The Guardian, 24 October 
2020. Available at: https://www.theguardian.com/global-development/2020/oct/24/
eu-border-force-complicit-in-campaign-to-stop-refugees-landing.

240. See generally Cornelius Wiesener and Astrid Kjeldgaard-Pedersen, “State Responsibility for 
the Misconduct of Partners in International Military Operations – General and Specific 
Rules of International Law”. (DJØF Publishing, 2021).

https://www.amnesty.org/download/Documents/EUR3329672020ENGLISH.PDF.
https://www.amnesty.org/download/Documents/EUR3329672020ENGLISH.PDF.
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Shipmasters

While principally addressed to States, the international SAR regime 
also places a number of obligations on individual shipmasters in order 
to realise the duties laid out in the UNCLOS, SAR and SOLAS con-
ventions. Neither treaty differentiates between masters of State-owned 
and privately-owned vessels, and the position of the IMO is therefore 
that States must require all ships flying their flag to respond to requests 
and render assistance.241 Most States have incorporated this obligation 
in domestic law, establishing sanctions for non-action. In the domestic 
implementation of SOLAS, Danish law thus provides that failure of 
shipmasters to comply with the provisions in the convention is punish-
able by fine or imprisonment.242 

In collaboration with the International Chamber of Shipping and the 
UNHCR, the IMO has developed a set of guidelines enumerating the 
actions that shipmasters must undertake in relation to rescue at sea.243 

241. IMO, UNHCR, and International Chamber of Shipping, Rescue at Sea: A guide to principles 
and practice as applied to refugees and migrants, 3. See also Papastavridis, The interception of 
vessels on the high seas: contemporary challenges to the legal order of the oceans, 295-296. 

242. Bekendtgørelse om skibes bygning og udstyr m.v., gennemførelse af den internationale kon-
vention om sikkerhed for menneskeliv på søen (SOLAS) 1974, §4. Italy has also criminalised 
the conduct of shipmasters who fail to provide assistance and rescue at sea, punishable by 
imprisonment. Italian Code of Navigation, Article 1158. Available at: https://www.fog.it/
legislaz/cn-1088-1160.htm#1158. 

243. IMO, UNHCR, and International Chamber of Shipping, Rescue at Sea: A guide to prin-
ciples and practice as applied to refugees and migrants, 10-11. See also IAMSAR Manual, 
Volume III. The International Chamber of Shipping has also published its own nonbinding 
guidelines concerned with the shipping industry titled “Large scale rescue operations at sea” 
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These guidelines set out specific procedures concerning, for example, the 
provision of onboard rescue equipment, setting of plans or procedures, 
and informing the RCC as well as the ship’s owner or operator.244

Nonetheless, both UNCLOS and the SOLAS convention establish 
certain exceptions in situations where the performance of individual 
shipmaster SAR duties seriously endanger the ship, its crew, or passen-
gers.245 UNCLOS specifies that the shipmaster must do “what is reason-
ably expected”.246 Reasonable expectation may be judged in a number of 
different circumstances, for instance, if the vessel is too far away from 
the persons in distress, if other vessels are close by and available to render 
assistance,247 or if the ship’s equipment may be insufficient to perform 
search and rescue.248 The SOLAS convention explicitly recognises that 
the master must be in a position to be able to provide assistance.249 In 
sum, a certain degree of discretion is left to shipmasters when deciding 
the nature and extent of their response to the situation,250 based on their 
“professional skill and knowledge”.251 However, any decision not to per-
form the duty must be communicated to the responsible RCC,252 and 
the shipmaster must record the reasons for it in the vessel’s logbook.253

Once rescued persons are brought onboard, shipmasters must treat 
them humanely. This includes providing initial medical assistance and/
or evaluation,254 and best efforts to meet the immediate needs of rescu-

(2015). Available at: https://www.ics-shipping.org/wp-content/uploads/2015/01/large-
scale-rescue-at-sea-min.pdf.

244. The specific information to communicate includes the “details of the assisting ship, includ-
ing: name, flag and port of registry; name and address of the ship’s owner/operator and 
agent at the next port; position of the vessel, maximum speed, and next intended port of 
call; current safety and security status, and endurance with additional persons on board”. 

245. Also present in the International Convention on Salvage, Article 10. 
246. UNCLOS, Article 98.1.b.
247. As provided for in SOLAS Convention, Chapter V, Regulation 33.3-4.
248. Papastavridis, “Rescuing migrants at sea and the law of international responsibility”, 164.
249. SOLAS Convention, Chapter V, Regulation 33.1.
250. Nordquist, Rosenne, and Nandan, United Nations Convention on the Law of the Sea, 1982: 

A Commentary, III, 175.
251. Francesca De Vittor and Massimo Starita, “Distributing Responsibility between Shipmasters 

and the Different States Involved in SAR Disasters”, The Italian Yearbook of International 
Law Online 28, no. 1 (2019): 85. The SOLAS Convention refers to “professional judgment” 
in its Chapter V, Regulation 34-1.

252. SOLAS Convention, Chapter V, Regulation 33.3-4.
253. SOLAS Convention, Chapter V, Regulation 33.1.
254. SAR Convention, Annex, Chapter 1.3.2-3; SOLAS Convention, Chapter V, Regulation 

33.6.

https://www.ics-shipping.org/wp-content/uploads/2015/01/large-scale-rescue-at-sea-min.pdf
https://www.ics-shipping.org/wp-content/uploads/2015/01/large-scale-rescue-at-sea-min.pdf
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ees255 within the capabilities and limitations of the ship and its resourc-
es.256 For State-owned vessels and naval ships, the conduct of individual 
shipmasters is, as a starting point, directly attributable to the flag State, 
thus also triggering relevant international human rights and refugee law 
obligations as set out above.257 

In the case of privately-owned vessels, shipmasters are not expected 
to assume responsibilities in regard to the identification of asylum-seek-
ers and the determination of their status,258 nor are their actions immedi-
ately attributable to the flag State for the purpose of international human 
rights and refugee law.259

Two concrete cases, set out below, serve to highlight some of the 
different issues and dilemmas that shipmasters may be confronted with 
when encountering a SAR situation.

4.1. Danish Navy Vessels in SAR Situations

Case study 1: Danish participation in Frontex’s Operation 
Poseidon
On 2 March 2020, a Danish navy vessel patrolling in the Aegean Sea 
as part of the Frontex Operation Poseidon spotted an inflatable boat 
in distress. The Danish vessel steered toward it to provide assistance 
to the persons in the boat, and alerted the Operation Poseidon head-
quarters in Kos about the situation. 33 rescuees were then brought 
onboard. The Danish captain subsequently received an order from 
the Greek liaison officer onboard, who represented the Greek Fron-
tex command, to return the rescuees to the boat and tow it back 
across the Greek SAR border towards Turkey. The Danish captain 
refused to follow the order out of concern for the safety of the mi-

255. IMO Guidelines on the Treatment of Persons Rescued at Sea, para. 5.1.2.
256. SOLAS Convention, Chapter V, Regulation 33.2. 
257. De Vittor and Starita, “Distributing Responsibility between Shipmasters and the Different 

States Involved in SAR Disasters”, 83.
258. UNHCR, Background Note on the Protection of Asylum-Seekers and Refugees Rescued at Sea, 

(2002), paras. 21-22. Available at: https://www.unhcr.org/3e5f35e94.pdf; IMO, UNHCR, 
and International Chamber of Shipping, Rescue at Sea: A guide to principles and practice as 
applied to refugees and migrants, 11.

259. For a contrary view, however, see De Vittor and Starita, “Distributing Responsibility be-
tween Shipmasters and the Different States Involved in SAR Disasters”, 84.

https://www.unhcr.org/3e5f35e94.pdf
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grants, considering that the vessel they had been in was generally 
unseaworthy, and considering that it might be necessary to use force 
in order to get the migrants back into the boat. The order was sub-
sequently overturned and the migrants were disembarked in Greece.

This case illustrates some of the legal and political dilemmas which can 
arise in situations where Danish assets contribute to joint Frontex op-
erations run by multiple Member State authorities. This particular case 
concerns the Danish contribution to Joint Operation Poseidon, which 
entailed providing technical assistance to Greece with, inter alia, border 
surveillance and saving lives at sea. The operational area covers both the 
Mediterranean and Aegean seas in zones directly surrounding Greek 
islands, as well as the sea border with Turkey.260

All shipmasters are subject to the international regime that requires 
them to provide assistance to persons in distress. For captains of govern-
ment vessels, their actions are furthermore directly attributable to the re-
sponsible State.261 In the case of Frontex operations, contributing vessels 
are additionally bound by the EU Sea Borders Regulation. Both regimes 
emphasise the individual SAR duties of Member States, and Danish 
vessels are expected to act in accordance with Denmark’s international 
obligations. 

Following the organisational structure of joint Frontex operations, 
however, the Danish patrol vessel was subject to the chain of command 
of the host State of Operation Poseidon, i.e. Greece, and therefore to the 
instructions of the host State command centre. The EU Sea Borders Reg-
ulation provides that in cases of SAR, the chain of command passes over 
to the responsible RCC of the SAR zone.262 Yet, in this case, the State 
responsible for the SAR area and the host State of Operation Poseidon 
were one and the same, and Greece was thus in charge of coordinating 
the SAR operation.

This case represents a clear example of how operational duties, based 
on the instructions of the host State, and the individual Member States’ 

260. Frontex, “Operation Poseidon”. Available at: https://frontex.europa.eu/we-support/
main-operations/operation-poseidon-greece-/.

261. See section 5 below.
262. Sea Borders Regulation, Article 9.2(a), (g)-(i).
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international legal obligations may come into conflict. Any action to re-
turn the rescuees to a situation of distress, and push them back to Turkey, 
would be in breach of both the international SAR regime and EU law. 
In addition, following the initial rescue operations, the persons brought 
onboard the Danish vessel undoubtedly fell within Denmark’s jurisdic-
tion, and Denmark could therefore have been found to be in violation of 
its international refugee and human rights law obligations if the captain 
had decided to return them to sea and/or tow them back towards the 
place they were seemingly fleeing from. 

In this particular case, the order was subsequently revoked, and the 
migrants disembarked on the island of Kos.263 Subsequently, a citizen 
report was filed against the crew of the Danish vessel to the Danish Mil-
itary Prosecution Service (Forsvarets Auditørkorps) claiming “disobedi-
ence and mutiny” in regard to the Greek orders. This report was rejected 
without substantial investigation on the basis that the personnel had not 
acted contrary to the mandate applicable to the Danish Frontex person-
nel.264 Since any disciplinary sanction of the Danish deployed agents in 
Frontex operations falls under Danish jurisdiction, the Danish captain 
and crew did not receive any sanction for their actions.

The incident does not appear to have impacted Denmark’s participa-
tion in joint Frontex operations and cooperation with the Greek coast-
guard.265 Nonetheless, the Danish crew have reported multiple incidents 
of “risky” and “criticisable” behaviour involving the Greek authorities.266 
An established pattern of rights-violating behaviour enacted by one or 
more parties to joint Frontex operations may have several implications. 
As a matter of EU law, an operation can be suspended or terminated if 
there are serious or persistent violations of “fundamental rights or inter-

263. Mads Korsager Nielsen, “Sådan foregår bevog tningen af EU ’s yder-
ste grænser: Dansk patruljebåd beordret til at sætte flygtninge tilbage i van-
det”, DR, 5 March 2020. Available at: https://www.dr.dk/nyheder/indland/
saadan-foregaar-bevogtningen-af-eus-yderste-graenser-dansk-patruljebaad-beordret-til.

264. Forsvarsministeriet Auditørkorpset. Årsberetning 2020, (March 2020), 9. Available at: 
https://fauk.dk/globalassets/fauk/dokumenter/2021/-arsberetning-2020-.pdf. 

265. Udlændinge- og Integrationsministeriet. Udlændinge- og Integrationsudvalget. Reply to 
question 275. (7 May 2020). Available at: https://www.ft.dk/samling/20191/almdel/uui/
spm/275/svar/1657213/2187740/index.htm. 

266. Nielsen, “Sådan foregår bevogtningen af EU’s yderste grænser: Dansk patruljebåd beordret 
til at sætte flygtninge tilbage i vandet”. See further section 3.4.2.

https://fauk.dk/globalassets/fauk/dokumenter/2021/-arsberetning-2020-.pdf
https://www.ft.dk/samling/20191/almdel/uui/spm/275/svar/1657213/2187740/index.htm
https://www.ft.dk/samling/20191/almdel/uui/spm/275/svar/1657213/2187740/index.htm
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national protection obligations related to the activity concerned”.267 It 
also places Denmark at risk of incurring direct or indirect responsibility 
for individual rights violations.268

4.2. Danish Commercial Vessels in SAR Situations

Case study 2: The Maersk Etienne
On 4 August 2020, the Maersk Etienne – a Danish-flagged chemical 
tanker – was instructed by the Maltese RCC to assist a small boat in 
distress that had departed from Libya. After rescuing 27 migrants, 
including potential refugees, the Maersk Etienne was refused en-
try into a Maltese port. The vessel subsequently remained anchored 
outside the contiguous zone of Malta for 38 days while a solution 
to disembarking the 27 migrants was sought. The governments of 
Tunisia and Denmark were consulted and both similarly refused dis-
embarkation. The conditions onboard the Maersk Etienne, which is 
not equipped to care for additional passengers for such an extended 
time, became dire and led to three persons jumping overboard in a 
desperate attempt to swim to Malta. They were rescued by the crew, 
and the migrants remained onboard the vessel until they were trans-
ferred to an NGO vessel, which subsequently disembarked in Italy.

The situation to which the Maersk Etienne was exposed is exemplary of 
the impact that lacking political cooperation and continued different 
legal interpretations within the SAR system can have on commercial 
shipping companies, their crew, and the individual shipmaster.

The boat in distress departed from Libya, but there is no certainty as 
to which SAR zone it was located in when the distress call was issued. 
The call from the Maltese RCC suggests that the vessel was within Mal-
ta’s SAR zone, but according to some sources, the rescue was said to have 
been performed in “Tunisian waters”.269 As examined above, the overlaps 

267. Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 Novem-
ber 2019 on the European Border and Coast Guard and repealing Regulations (EU) No 
1052/2013 and (EU) 2016/1624, Article 46.4.

268. See further section 5.2.
269. Soegaard, “Safe disembarkation of the 27 rescued persons from Maersk Etienne”.
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and lack of notifications of SAR zones in some parts of the Mediterrane-
an mean that it can be difficult to determine whether said incident took 
place in the Tunisian, Libyan or Maltese SAR zone.270 

In any case, Malta assumed the coordination of the SAR operation 
by requesting the Maersk Etienne to proceed to the rescue, only to dis-
engage itself from the situation once it had taken place.271 While States 
have the responsibility to coordinate SAR services within their zone 
and designate a place of safety, the IMO Guidelines analysed above pro-
vide that the RCC which starts coordinating a rescue must continue to 
manage the service until another responsible State categorically takes 
over, regardless of which SAR zone the rescue takes place in.272 These 
guidelines, however, remain formally non-binding and rely on the 2004 
amendments to the SAR and SOLAS conventions, which Malta, for ex-
ample, has never ratified. 

Malta, for its part, argued that the responsibility for the fate of the 
migrants rested with Denmark, as flag State of the Maersk Etienne.273 
This opinion is also inconsistent with the SAR regime, which states that 
the responsibility to coordinate the disembarkation lies within the State 
where the SAR area is located, not the flag State.

Once the Maersk Etienne was anchored outside Maltese waters, a 
political standoff began. On one side, Denmark argued that Tunisia 
was obliged to disembark the rescuees since it was the country of the 
closest port at the moment of the rescue.274 From a legal standpoint, 
this interpretation is equally surprising and an apparent departure from 

270. The inconsistency can be seen in: “Migrants rescued by oil tanker on their way to Malta”, 
MaltaToday, 5 August 2020. Available at: https://www.maltatoday.com.mt/news/na-
tional/104023/migrants_rescued_by_oil_tanker_on_their_way_to_malta#.YJVyjZAzY2w; 
Felicity Attard and Richard L. Kilpatrick, Jr., “Reflections on the Maersk Etienne Standoff 
and its Ramifications for the Duty to Render Assistance at Sea”, EJIL: Talk!, 12 October 
2020. Available at: https://www.ejiltalk.org/reflections-on-the-maersk-etienne-standoff-
and-its-ramifications-for-the-duty-to-render-assistance-at-sea/.

271. Soegaard, “Safe disembarkation of the 27 rescued persons from Maersk Etienne”.
272. IMO Guidelines on the Treatment of Persons Rescued at Sea, para. 6.7.
273. Karl Azzopardi, “General election date will not be determined by future PN leader, PM 

says”, Malta Today, 6 September 2020. Available at: https://www.maltatoday.com.mt/news/
national/104566/watch_general_election_date_will_not_be_determined_by_future_pn_
leader_pm_says_#.X1XnFvkzZaQ%206%20September%202020.

274. Sean Coogan and Sofie Dyjak, “Malta: Migranter på dansk Mærsk-skib er ikke vores 
ansvar”, DR, 7 September 2020. Available at: https://www.dr.dk/nyheder/udland/
malta-migranter-paa-dansk-maersk-skib-er-ikke-vores-ansvar#!/.

https://www.ejiltalk.org/reflections-on-the-maersk-etienne-standoff-and-its-ramifications-for-the-duty-to-render-assistance-at-sea/
https://www.ejiltalk.org/reflections-on-the-maersk-etienne-standoff-and-its-ramifications-for-the-duty-to-render-assistance-at-sea/
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Denmark’s previously held position on such issues. As detailed above, 
the 2004 amendments – which Denmark has ratified – generally place 
emphasis on SAR zone divisions as opposed to disembarkation in the 
next port of call or the closest port from the place of rescue. Moreover, 
it seems highly doubtful whether Tunisia can be characterised as a “place 
of safety”, considering that Tunisia does not have a national asylum sys-
tem in place.275 In any event, Tunisia did not accept the Danish request 
to disembark the rescuees there.

Consequently, the Maersk Etienne remained locked outside Maltese 
waters for more than one month, despite significant efforts from Dan-
ish Shipping to negotiate a solution with both Danish and international 
authorities.276 Ultimately, the solution came from private actors; Mærsk 
contacted the NGO Mediterranea, which coordinated the transfer of 
the migrants to their ship, Mare Jonio, and subsequently secured disem-
barkation of the 27 migrants in Italy.277 The case led several shipping as-
sociations to call for urgent political solutions at the EU level.278 

An additional issue to note is the practical capacity of commercial 
vessels to ensure a sufficient level of care during the extended stay of mi-
grants on board the ships. Although the case of the Maersk Etienne is 
extreme, in that such a long stay is uncommon, it highlights that a lack 
of resources, medical aid and accommodation may come to endanger the 
health and well-being of the migrants and the crew. As noted above, the 
situation which developed aboard the Maersk Etienne, for example, led 
to desperate reactions from some of the rescuees.279

275. UNHCR, Fact Sheet on Tunisia, (September 2020), Available at: https://reliefweb.int/ 
sites/reliefweb.int/files/resources/UNHCR%20Tunisia%20Factsheet_Sept%202020_
ENG.pdf. 

276. Qandeel Shaam, “How does a shipping company deal with a political standoff ? 
Maersk Tankers’ response to the Etienne crisis”, Mærsk Tankers, 21 December 2020. 
Available at: https://maersktankers.com/newsroom/how-does-a-shipping-company- 
deal-with-a-political-standoff-maersk-tankers.

277. Soegaard, “Safe disembarkation of the 27 rescued persons from Maersk Etienne”.
278. IOM, UNHCR, and International Chamber of Shipping, Joint Press Release (7 Septem-

ber 2020), Available at: https://www.iom.int/news/ics-unhcr-and-iom-call-states-end- 
humanitarian-crisis-onboard-ship-mediterranean.

279. Soegaard, “Safe disembarkation of the 27 rescued persons from Maersk Etienne”.

https://reliefweb.int/sites/reliefweb.int/files/resources/UNHCR%20Tunisia%20Factsheet_Sept%202020_ENG.pdf
https://reliefweb.int/sites/reliefweb.int/files/resources/UNHCR%20Tunisia%20Factsheet_Sept%202020_ENG.pdf
https://reliefweb.int/sites/reliefweb.int/files/resources/UNHCR%20Tunisia%20Factsheet_Sept%202020_ENG.pdf
https://www.iom.int/news/ics-unhcr-and-iom-call-states-end-humanitarian-crisis-onboard-ship-mediterranean
https://www.iom.int/news/ics-unhcr-and-iom-call-states-end-humanitarian-crisis-onboard-ship-mediterranean
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5
Responsibility and 

Dispute Resolution in 
the Context of SAR

The nature of SAR operations provides for a range of situations in which 
multiple States may incur international responsibility. In the European 
context, this issue is further compounded by the different arrangements 
involving multiple States in maritime migration control and/or SAR, 
including operations coordinated by NATO and Frontex. This section 
thus first considers issues of responsibility allocation, including the ex-
istence of shared, joint or indirect international responsibility emerging 
in the context of SAR.280

The final part of the section then considers the main dispute reso-
lution mechanisms available to adjudicate breaches of international law 
in the context of SAR, or to interpret the scope of SAR obligations. As 
an area prone not only to non-compliance and human rights violations, 
but also subject to significantly differing national interpretations of the 
international legal framework, the following considers both inter-State 
and individual claim procedures. The multiplicity of international and 
regional legal regimes which are applicable in this area further means 
that a range of different courts, tribunals, and legal bodies may hear dis-
putes on this matter.

280. For a more in-depth analysis of responsibility in partnered operations, please see the preced-
ing InterMil report: Wiesener and Kjeldgaard-Pedersen, “State Responsibility for the Mis-
conduct of Partners in International Military Operations – General and Specific Rules of 
International Law”. 
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5.1. Individual State Responsibility

A State is individually responsible for acts or omissions attributable 
to the State under international law, which constitutes a breach of its 
international obligations.281 The State’s duty to ensure that masters of 
ships flying its flag perform SAR has been regarded as an obligation of 
conduct, requiring that shipmasters provide assistance in cases of dis-
tress.282 Thus the loss of lives at sea will not necessarily entail the State’s 
international responsibility.283 

The SAR and SOLAS conventions do not distinguish between ship-
masters of State-owned vessels and shipmasters of private vessels. How-
ever, in the former case, the conduct of a shipmaster who does not render 
assistance or does not perform the related due diligence obligations284 
may be directly attributed to the State.285 

In the case of private vessels, States may incur individual responsi-
bility if they fail to fulfil their duties under the SAR regime in regard to 
vessels flying their flag, e.g. in relation to monitoring and/or prosecuting 
non-performance.286 The specific actions of private ships may further 
be attributed to States insofar as shipmasters act upon instructions of a 
State, or if the vessel in question is under a State’s control or direction.287 
For example, were a State to instruct a shipmaster of a private vessel fly-
ing its flag to ignore persons in distress at sea, that omission of the duty 

281. International Law Commission, Responsibility of States for Internationally Wrongful Acts 
(ARSIWA) (2001), Articles 1 and 2.

282. Papastavridis, The interception of vessels on the high seas: contemporary challenges to the legal 
order of the oceans, 296. 

283. Trevisanut, “Search and Rescue Operations at Sea”, 441.
284. Such as communicating with the RCC of the SAR zone or registering in the log-book if the 

vessel did not perform SAR services. Papastavridis, “Rescuing migrants at sea and the law of 
international responsibility”, 173.

285. ARSIWA, Article 4: “The conduct of any State organ shall be considered an act of that State 
under international law (…). An organ includes any person or entity which has that status 
in accordance with the internal law of the State”. The Permanent Court of Arbitration has 
also held that the actions of government-operated ships are all attributable to the State and 
constitute official acts. The South China Sea Arbitration (Philippines v. China), Permanent 
Court of Arbitration, 12 July 2016, para. 703.

286. This can be done by requesting information on the register that shipmasters must follow 
when performing, or conversely not performing, SAR operations, in accordance with SO-
LAS Convention, Chapter V, Regulation 33.

287. ARSIWA, Article 8.
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to render assistance could constitute an internationally wrongful act by 
said State.288

5.2. Shared Responsibility

International law provides that when two or more States are involved 
in the commission of an internationally wrongful act, each can be held 
liable for their own conduct when their act or omission is attributable 
to them, it constitutes a breach of an international obligation for each 
of them, and contributes to the indivisible injury of a third person.289 
However, when two or more States act in concert – such as in the case of 
joint Frontex-coordinated operations, which tend to involve a number 
of vessels and personnel from different Member State authorities acting 
within a common operational structure – the division of responsibilities 
becomes more complicated and different approaches may be taken in 
terms of delineating responsibility in such cases. 

Based on the international law on State responsibility, one approach 
would be to consider the participating State’s forces as “placed at the dis-
posal” of the host State of the Frontex operation, within the meaning of 
Article 6 of the Articles on Responsibility of States for Internationally 
Wrongful Acts (ARSIWA). According to this approach, the conduct of 
the agents from a third State would be attributable to the host State that 
exercises exclusive direction and control over them and their activities.290 
In its commentary to the provision, the ILC clarifies that Article 6 ad-
dresses the specific and limited situation in which an organ of one State 

288. Papastavridis, “Rescuing migrants at sea and the law of international responsibility”, 173. 
Attribution under Article 5 has also been presented as a possibility; however, it is hard to 
argue that the State has delegated “elements of governmental authority” in this case. (See 
also Ibid., 172).

289. In accordance with ARSIWA, Article 47. International Law Commission, Responsibility 
of States for Internationally Wrongful Acts, with commentaries. (2001), Article 47, para. 
1; Thomas Gammeltoft-Hansen and James C. Hathaway, “Non-refoulement in a world 
of cooperative deterrence”, The Columbia Journal of Transnational Law 53, no. 2 (2015), 
38. Article 48 of the Draft Articles on the Responsibility of International Organizations 
(ARIO) include a similar provision about the responsibility of an international organisation 
and one or more States or international organisations.

290. International Law Commission, Responsibility of States for Internationally Wrongful Acts, 
with commentaries. (2001), Article 6, para. 2. 
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is ‘effectively put at the disposal of ’ another State, in a manner which 
temporarily severs the organ’s institutional link with the former State.291 

An alternative approach would consequently be to consider the par-
ticipating State’s forces to be placed at the disposal of Frontex as a supra-
national agency, following the terms of Article 7 of the Articles on the 
Responsibility of International Organizations (ARIO). Unlike Article 
6 ARSIWA which requires the third State to fully transfer control over 
the organ, ARIO applies a different standard that focuses on the control 
over specific conduct, allowing the sending State to retain certain powers 
over the organ.292 In practice, however, the requirement of exclusive con-
trol is unlikely to be met in the context of Frontex joint operations. De-
ployed personnel remain subject to disciplinary measures by the sending 
State,293 which also retains a margin of discretion and control over the 
deployed assets.294 Furthermore, placing responsibility exclusively with 
the host State goes against the burden-sharing principle, which guides 
EU external border management.295 In regard to the control that Fron-
tex exercises over patrolling vessels from participating States, Member 
States, especially the host State, retain significant authority over the ac-
tions of the deployed agents in joint operations.296 Thus, even though 
States place their forces at the disposal of an international organisation, 
they usually remain individually responsible as a matter of international 

291. See further Wiesener and Kjeldgaard-Pedersen, “State Responsibility for the Misconduct of 
Partners in International Military Operations – General and Specific Rules of International 
Law”.

292. For example, civil and criminal jurisdiction, and disciplinary powers. International Law 
Commission, Draft Articles on the Responsibility of International Organizations, with 
commentaries. (2011), Article 7, para. 1. Fernández further argues that the examination of 
every act would be justified because State organs are never fully under the international or-
ganisation. Maïté Fernández, “Multi-Stakeholder Operations of border control coordinated 
at the EU level and the allocation of international responsibilities”, in Human Rights and 
the Dark Side of Globalisation, ed. Thomas Gammeltoft-Hansen and Jens Vedsted-Hansen 
(Routledge, 2016), 249.

293. Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 Novem-
ber 2019 on the European Border and Coast Guard and repealing Regulations (EU) No 
1052/2013 and (EU) 2016/1624, Article 43.5.

294. Fernández, “Multi-Stakeholder Operations of border control coordinated at the EU level 
and the allocation of international responsibilities”, 246-247, 252. For a contrary view that 
attributes the actions of deployed personnel to the host State, see Mungianu, Frontex and 
non-refoulement: the international responsibility of the EU, 70 et seq.

295. Trevisanut, “Search and Rescue Operations at Sea”, 446-447.
296. Fernández, “Multi-Stakeholder Operations of border control coordinated at the EU level 

and the allocation of international responsibilities”, 251-252; Mungianu, Frontex and non-re-
foulement: the international responsibility of the EU, 68-70.
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law, since they retain the right to exercise powers “concurrent with, and 
independent of ” the international organisation.297

Therefore, a more appropriate starting point may be to assert that 
both the participating and the host State are “carrying out together an 
internationally wrongful act in circumstances where they may be regard-
ed as acting jointly in respect of the entire operation”, as foreseen in Ar-
ticle 47 ARSIWA.298 This would render the participating State and host 
State responsible for their own individual conduct, in terms of Article 4, 
as the acts of their agents would be attributable to the State concerned.299 
A similar structure can be found in Article 48 of ARIO in regard to sit-
uations involving an international organisation.300 

In addition, a participating State may incur derived responsibility if 
it aids or assists another State in the commission of an internationally 
wrongful act. This notion of complicity has been most clearly set out 
in Article 16 ARSIWA, and subsequently applied by the International 
Court of Justice, noting that it considered the article to be an expression 
of customary international law.301 Article 16 does not provide a specific 
definition of what counts as aiding or assisting another State in breach-
ing its international legal obligations. The commentary notes that the 
assistance does not need to be essential to the performance of the illegal 
act, so long as it “contributed significantly to that act”.302 It further re-
iterates that responsibility, for example, is attributed if a State provides 
“material aid to a State that uses the aid to commit human rights viola-
tions”.303 This is in line with the International Court of Justice’s ruling in 
the Bosnia Genocide case, finding that the Federal Republic of Yugosla-

297. Trevisanut, “Search and Rescue Operations at Sea”, 443.
298. International Law Commission, Responsibility of States for Internationally Wrongful Acts, 

with commentaries. (2001), Article 47, para. 2.
299. Article 4 establishes that “participants are primarily and individually responsible for their 

actions in their work”.
300. Article 48: “where an International Organisation and one or more states or other Interna-

tional Organisations are responsible for the same internationally wrongful act”.
301. Case Concerning the Application of the Convention on the Prevention and Punishment of the 

Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), International Court 
of Justice, 26 February 2007, (Genocide case), para. 420. 

302. International Law Commission, Responsibility of States for Internationally Wrongful Acts, 
with commentaries. (2001), Article 16, para. 5.

303. Ibid., para. 9.
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via’s supply of weapons, military equipment and financial resources to 
the army of Republika Srpska amounted to “aid and assistance” .304 

On this basis, it would seem reasonable to assume that a State which 
takes steps such as providing maritime patrol vessels or border control 
equipment, seconding navy or border officials, or sharing relevant intel-
ligence or directly funding migration control efforts that assist another 
country to breach its SAR or human rights obligations may be charac-
terised as within the ambit of aiding or assisting. Conversely, a pure act 
of omission, such as failing to step in to prevent a breach of SAR obliga-
tions by another State, is unlikely to constitute aiding or assisting within 
the meaning of Article 16 ARSIWA.305 

Article 16 further requires that the assisting state must have “knowl-
edge of the circumstances of the internationally wrongful act” and that 
aid or assistance must be given “with a view to facilitating the interna-
tionally wrongful act, and must actually do so”.306 From this it follows 
that liability is not incurred where aid or assistance given in good faith is 
subsequently misused by another country. For example, a State provid-
ing material assistance or supporting the initial phase of a SAR operation 
is not responsible if, without any prior knowledge or indications, the 
principal acting State subsequently conducts a pushback of the rescued 
persons. The exact threshold for the knowledge requirement has been a 
matter of debate, and jurisprudence on this issue remains limited. There 
seems to be general agreement, however, that states cannot avoid respon-
sibility through wilful blindness,307 which also aligns with the growing 
refusal of courts to countenance wilful blindness to readily ascertainable 
facts.308

Last but not least, recent human rights jurisprudence suggests that 
the responsibility of a coastal State or the State responsible for the SAR 
zone does not preclude individual responsibility for other States con-
ducting SAR operations within that SAR zone. In the aforementioned 

304. Genocide case, paras. 239-241, 422.
305. Genocide case, 222-223.
306. International Law Commission, Responsibility of States for Internationally Wrongful Acts, 

with commentaries. (2001), Article 16, para. 5.
307. Wiesener and Kjeldgaard-Pedersen, “State Responsibility for the Misconduct of Partners in 

International Military Operations – General and Specific Rules of International Law”.
308. See, inter alia, Helmut Philipp Aust, Complicity and the Law of State Responsibility (Cam-

bridge: Cambridge University Press, 2011), 244-249; Ian Brownlie, State Responsibility. 
System of the Law of Nations, Part 1 (Oxford: Clarendon Press, 1983), 12.
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set of cases against Malta and Italy, while recognising that the respon-
sible State for the SAR zone has the “primary responsibility” over the 
operation, the Human Rights Committee found both countries to have 
“concurrent jurisdiction”. The decision of the Committee was not unan-
imous in this regard, however, and it was not determined whether the 
two States had proportionate liability, or joint and several liability.309

Applying the tenets stated above, the following sub-sections consider 
the main dispute resolution mechanisms relevant in the context of SAR 
operations.

5.3. Law of the Sea Litigation

UNCLOS establishes that all disputes regarding the law of the sea should 
be settled by peaceful means and States are free to choose where and if 
to submit an inter-State dispute.310 The convention presents three alter-
natives to examine the interpretation or application of UNCLOS,311 
which could be relevant for the resolution of disputes relating to SAR: 
the International Tribunal for the Law of the Sea (“ITLOS”) (Annex 
VI); Arbitration (Annex VII), and the International Court of Justice.312 
Before starting proceedings through any of these fora, States must ex-
change views regarding the settlement of the dispute by negotiation,313 
but are not obliged to enter into concrete negotiations.314 States may 
alternatively engage in voluntary conciliation.315

309. A.S. and others v. Italy, Human Rights Committee, Annex 2, Individual opinion of Andreas 
Zimmermann, para. 3. 

310. UNCLOS, Articles 279 and 280.
311. The fourth alternative, Special Arbitration, is restricted to the fields of “(1) fisheries, (2) 

protection and preservation of the marine environment, (3) marine scientific research, or (4) 
navigation, including pollution from vessels and by dumping” (UNCLOS, Article 1, Annex 
VIII).

312. UNCLOS, Article 287, Part XV.
313. UNCLOS, Article 283.
314. MOX Plant Case (Ireland v. United Kingdom), Provisional Measures, ITLOS, 3 December 

2001, paras. 56-57; Arctic Sunrise Arbitration (Netherlands v. Russia) (Permanent Court of 
Arbitration, 10 July 2017), para. 151; South China Sea Arbitration (Philippines v. China), 
Permanent Court of Arbitration, 12 July 2016, para. 333. See further Tanaka, The Interna-
tional Law of the Sea, 497-498.

315. UNCLOS, Article 284. Conciliation can also be mandatory as established in UNCLOS 
Articles 297.2.(b), 297.3.(b) and 298.1.(a)(i), and Annex V, section 2.



86

5. Responsibility and Dispute Resolution in the Context of SAR 

The ITLOS is an independent judicial body established and regu-
lated by the UNCLOS. In terms of its jurisdiction ratione personae, 
parties to the Convention – both States and international organisations 
– may submit their disputes to the tribunal. The tribunal is also open 
for non-parties, state enterprises and private entities on condition that 
all parties to the dispute accept to confer jurisdiction.316 Its jurisdiction 
ratione materiae encompasses any dispute regarding the interpretation 
or application of the Convention. Parties to the dispute may also bring 
claims before the tribunal that would normally be excluded from its ju-
risdiction, provided that they are all in agreement.317

The Tribunal takes a decision based on the UNCLOS and other rules 
of international law not incompatible with the Convention.318 Should a 
SAR case be brought before ITLOS, the tribunal would thus in princi-
ple be able to examine other aspects of international law, in addition to 
issues pertaining to the law of the sea. Comparatively speaking, ITLOS 
is a highly effective international legal institution, typically rendering de-
cisions within a month after an application or a request has been made.319 
Although not expressly mentioned in the convention, ITLOS may also 
issue advisory opinions,320 and has done so on two occasions.321To date, 
however, no cases regarding SAR operations have been brought before 
ITLOS in accordance with Part XV.322 Given the repeated and some-
times long-standing inter-State disputes inherent to the performance of 
SAR in relation to migrant vessels, it may provide an effective option to 
consider in cases where an immediate solution cannot be found through 
political negotiation. Looking to the future, ITLOS could play an im-
portant role in resolving interpretive conflicts relating to the SAR re-

316. UNCLOS, Article 20, Annex VI.
317. UNCLOS, Article 21, Annex VI.
318. UNCLOS, Article 293. See further Tanaka, The International Law of the Sea, 515.
319. Jin-Hyun Paik, “ITLOS at Twenty: Reflections on Its Contribution to Dispute Settlement 

and the Rule of Law at Sea”, in Legal Order in the World’s Oceans, ed. Myron Nordquist, 
John Norton Moore, and Ronán Long (Brill | Nijhoff, 2017), 191.

320. ITLOS in Request for an Advisory Opinion submitted by the Sub-Regional Fisheries 
Commission (SRFC), Advisory Opinion (ITLOS, 2 April 2015), paras. 56 and 58, found 
to have it based on Article 21 of the Annex VI that refers to jurisdiction over “all matters”.

321. On one occasion through the Seabed Disputes Chamber. https://www.itlos.org/en/main/
cases/advisory-proceedings/.

322. ITLOS, List of cases. Available at: https://www.itlos.org/en/main/cases/list-of-cases/. See 
also: Trevisanut, “Search and Rescue Operations at Sea”, 447.

https://www.itlos.org/en/main/cases/advisory-proceedings/
https://www.itlos.org/en/main/cases/advisory-proceedings/
https://www.itlos.org/en/main/cases/list-of-cases/
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gime, should States request an advisory opinion on the interpretation 
of controversial concepts, such as distress or place of safety, for example. 
The Vice-President of the Tribunal, Judge Attard, shares this position, 
having pointed out the suitability of ITLOS in the resolution of disputes 
arising from sea migration, as the Tribunal has consistently applied hu-
manitarian considerations in its decisions.323

An increasing number of sea disputes are further being settled by 
arbitration under Annex VII as the default approach where States do 
not indicate a prior preference.324 The Permanent Court of Arbitration 
has administered the majority of these arbitrations and cooperates with 
ITLOS in legal and administrative matters.325 Arbitral tribunals have 
similarly recognised the application of other parts of international law, 
beyond the law of the sea. In the Arctic Sunrise Arbitration, for example, 
it was confirmed that rules of customary international law, including hu-
man rights standards, could be taken into consideration.326

5.4. Human Rights Litigation 

A primary venue for individual claims against States in the context of 
SAR operations has been international human rights litigation. Not all 
human rights instruments provide international complaint mechanisms, 
however, with the 1951 Refugee Convention being a notable example. 
Nonetheless, both regional human rights courts and different UN hu-
man rights bodies have overseen multiple cases in this area, establishing 
different human rights violations, including in regard to the principle 
of non-refoulement.327

323. ITLOS Bench, Interview with Vice-President Attard (Malta),  ITLOS Newsletter 2018/3 
(August 2018). Available at: https://www.itlos.org/en/main/press-media/itlos-newsletters/
itlos-newsletter-2018/3/.

324. UNCLOS, Article 287.
325. Permanent Court of Arbitration. https://pca-cpa.org/en/services/arbitration-services/

unclos/.
326. Arctic Sunrise Arbitration (Netherlands v. Russia), Permanent Court of Arbitration, 10 July 

2017, paras. 191 and 198. Tanaka, The International Law of the Sea, 517.
327. For example, Hirsi Jamaa and Others v. Italy, Appl. No. 27765/09; The Haitian Centre for 

Human Rights et al. v. United States, Case 10.675, Inter-American Commission on Human 
Rights, 13 March 1997. See further Başak Çalı, Cathryn Costello, and Stewart Cunning-

https://www.itlos.org/en/main/press-media/itlos-newsletters/itlos-newsletter-2018/3/
https://www.itlos.org/en/main/press-media/itlos-newsletters/itlos-newsletter-2018/3/
https://pca-cpa.org/en/services/arbitration-services/unclos/
https://pca-cpa.org/en/services/arbitration-services/unclos/
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The European Court of Human Rights, in particular, has adjudicat-
ed a number of cases extending the jurisdiction of States onto the high 
seas.328 Most notably, in Hirsi, the Court delineated the scope of human 
rights obligations owed to persons that are rescued, recognising the ex-
traterritorial application of the European Convention on Human Rights 
in these cases. The Court also has the opportunity to further interpret 
the responsibility of States in the pending S.S. and Others v. Italy case, 
particularly in relation to the coordination of rescue operations.329 

UN human rights bodies have come to play an increasingly signif-
icant role in this area, despite the non-binding character of individual 
decisions.330 Compared to the ECtHR, these bodies exercise a broader 
jurisdiction and have generally adopted a more lenient approach to both 
victim status and the exhaustion of local remedies.331 A recent review of 
migrant cases further suggests that the UN human rights committees, 
overall, maintain a more expansive approach to extraterritorial applica-
tion and apply a relatively low burden of proof as compared to the EC-
tHR.332 Both the Committee Against Torture333 and the Human Rights 
Committee334 have thus found human rights violations in the context 
of SAR operations. Treaty bodies distinguish between individual rem-
edies, which may amount to compensation or reparation to the victim, 
and general remedies, which address the practices and laws of the State. 

ham, “Hard Protection through Soft Courts? Non-Refoulement before the United Nations 
Treaty Bodies”, German Law Journal 21, no. 3 (2020).

328. Hirsi Jamaa and Others v. Italy, Appl. No. 27765/09; Medvedyev and Others v. France, Appl. 
No. 3394/03; Rigopoulos v. Spain, Appl. No. 37388/97; Xhavara and Others v. Italy and 
Albania, Appl. No. 39473/98.

329. S.S. and Others v. Italy, Appl. No. 21660/18.
330. Currently, there are eight international human rights treaty bodies that have the capacity 

to receive applications against States. United Nations Human Rights Bodies. Available at: 
https://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx.

331. Başak Çalı and Alexandre Skander Galand, “Towards a common institutional trajectory? 
Individual complaints before UN treaty bodies during their ‘Booming’ years”, The Interna-
tional Journal of Human Rights 24, no. 8 (2020): 1105 et seq.

332. Başak Çalı, Cathryn Costello, and Stewart Cunningham, “Hard Protection through Soft 
Courts? Non-Refoulement before the United Nations Treaty Bodies”, German Law Journal 
21, no. 3 (2020): 363-365 and 381, https://doi.org/10.1017/glj.2020.28.

333. J.H.A v. Spain, CAT/C/41/D/323/2007. After recognising the jurisdiction of Spain over 
the migrants, the case was declared inadmissible for lack of standing (para. 8.3), so the CAT 
did not examine the allegations on their merits.

334. A.S. and others v. Italy, Human Rights Committee; A.S. and others v. Malta, Human 
Rights Committee.

https://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx
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Yet, the remedies awarded in the event of breaches are not consistent.335 
For example, in the most recent SAR case discussed above, the Human 
Rights Committee determined that in order to provide full reparation, 
Italy had to, among other things, conduct “an independent and effective 
investigation in a prompt manner and, if found necessary,[…] prosecute 
and try those who are responsible for the death and disappearance” of 
the victims, and subsequently “take all steps necessary to prevent similar 
violations from occurring in the future”.336

It should finally be noted that other regional human rights institu-
tions may potentially come into play in this context, particularly in re-
lation to adjudicating the responsibility of partner States not party to 
international conventions such as the European Convention on Human 
Rights. This includes, for example, the African Commission on Human 
and Peoples’ Rights, which has previously examined cases concerning 
both refugee rights and the treatment, conditions, and return of asy-
lum-seekers.337

5.5. Forward-Looking Developments

Given the plurality of international legal regimes relevant to SAR and 
the inherent transnational – and often trans-regional – nature of SAR 
operations, it is important to consider the wider scope for adjudicating 
rights claims and international disputes. 

As a starting point, adjudication in this area still remains limited. 
This is due, in part, to the legal context in which search and rescue tends 
to take place. Incidents occurring on the high seas are not subject to a 
national sovereign legal order, and political interest to pursue inter-State 
mechanisms in regard to individual rights issues has always been limited. 
The primary fora to solve inter-State disputes, the International Court of 
Justice, has thus yet to see any cases involving search and rescue. Second, 

335. Çalı and Galand, “Towards a common institutional trajectory? Individual complaints before 
UN treaty bodies during their ‘Booming’ years”, 1112 et seq.

336. A.S. and others v. Italy, Human Rights Committee, para. 10.
337. Nikolas Feith Tan and Thomas Gammeltoft-Hansen, “A Topographical Approach to Ac-

countability for Human Rights Violations in Migration Control”, German Law Journal 21, 
no. 3 (2020): 349.
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international migration and refugee law famously lack any dedicated 
court or international complaint mechanism at the international level. 
The maritime context and the irregular situation of migrants and refu-
gees similarly often precludes access to domestic remedies and effective 
oversight by national bodies.

Nonetheless, and in spite of these structural obstacles, litigation ef-
forts connected to maritime border control and search and rescue op-
erations have developed considerably in recent years. Transnational net-
works of NGOs, as well as justice organisations specialising in strategic 
litigation, have taken an increasing interest in this area, often working to-
gether with local grassroots organisations, journalists and academic part-
ners in fields including law, forensics and oceanography.338 The activities 
of these organisations are often guided by a more explorative approach, 
analysing and testing accountability options based on a broad range of 
legal regimes, and often pursuing multiple options at the national, re-
gional and international levels simultaneously in order to draw attention 
to the issues and put additional pressure on State parties.339

At the international level, the 2019 communication to the Inter-
national Criminal Court concerning the EU’s migration policy in the 
Mediterranean is a case in point.340 Among other points, the commu-
nication argued that “[c]onducting interception in lieu of rescue and 
refoulement instead of safe disembarkation, EU agents were complicit 
in and had preexisting knowledge that their actions would lead to the 
commission of various crimes against the civilian population including 
persecution, deportation, imprisonment, murder, enslavement, torture, 
rape, and other inhumane acts within the meaning of the Rome Stat-
ute”.341 From a legal perspective, it seems unlikely that the Office of the 
Prosecutor will move to investigate the claims. A similar communica-

338. A notable example of the latter is the Global Legal Action Network (GLAN), which has 
been involved in numerous cases concerning migration, border violence and search and 
rescue during the last five years. 

339. Tan and Gammeltoft-Hansen, “A Topographical Approach to Accountability for Human 
Rights Violations in Migration Control”.

340. Communication to the Office of the Prosecutor of the International Criminal Court Pursuant 
to the Article 15 of the Rome Statute EU Migration Policies in the Central Mediterranean 
and Libya (2014-2019) (3 June 2019). Available at: https://www.statewatch.org/media/
documents/news/2019/jun/eu-icc-case-EU-Migration-Policies.pdf.

341. Ibid., para. 678. For some reflections on the viability of the European submission, see Mann, 
“The Right to Perform Rescue at Sea: Jurisprudence and Drowning”, 609-610.

https://www.statewatch.org/media/documents/news/2019/jun/eu-icc-case-EU-Migration-Policies.pdf
https://www.statewatch.org/media/documents/news/2019/jun/eu-icc-case-EU-Migration-Policies.pdf
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tion concerning Australia’s migration policy was submitted in 2017 and 
subsequently rejected, on the basis of lack of jurisdiction.342 Neverthe-
less, the reframing of search and rescue and border control violations as 
“crimes against humanity” sparked significant public debate and attract-
ed renewed attention to migrant deaths in the Mediterranean.

It is further noteworthy that several recent works emphasise a strate-
gic reorientation towards domestic legal frameworks, arguing that in the 
current climate of backlash against international adjudication, national 
litigation strategies may prove more progressive and sustainable. A re-
cent civil case, for example, was brought against Malta by a group of asy-
lum-seekers alleging having been pushed back to Libya from the Maltese 
SAR zone.343 The decision taken by France to abandon the delivery of 
six coast guard boats to Libya in 2019 is another example.344 While that 
decision remained political, the matter was the subject of a lawsuit at 
the Paris Administrative Court of Appeal that – together with concur-
rent litigation against Italy before the European Court of Human Rights 
– similarly helped ignite public attention and debate about the matter.345 

The lower standard of proof typically applied in civil actions may fur-
ther be relevant to consider in this context. In the United States, both 
government and private contractor responsibility were considered in 
Medina v. O’Neill and Danner’s Inc. This case concerned sixteen stowa-
way migrants who were discovered by Immigration and Naturalization 
Service (INS) agents and subsequently detained by the private security 

342. Communiqué to the Office of the Prosecutor of the International Criminal Court Under 
Article 15 of the Rome Statute: The Situation in Nauru and Manus Island: Liability for 
Crimes Against Humanity, (14 February 2017). Available at: https://www-cdn.law.stan-
ford.edu/wp-content/uploads/2017/02/Communiqu%C3%A9-to-Office-Prosecutor-In-
tlCrimCt-Art15RomeStat-14Feb2017.pdf; Letter from Phakiso Mochochoko (12 February 
2020). Available at: https://andrewwilkie.org/wp-content/uploads/2020/02/200213-An-
drew-Wilkie-Response-from-International-Criminal-Court-Australian-Government-treat-
ment-of-asylum-seekers.pdf.

343. Matthew Agius, “52 asylum seekers take government to court over delayed rescue and 
pushback”, Malta Today, 4 November 2020. Available at: https://www.maltatoday.com.mt/
news/court_and_police/105719/52_asylum_seekers_take_government_to_court_over_de-
layed_rescue_and_pushback?fbclid=IwAR2N-OpFADvoRCO8fcNeT29Zxik7bBATPkxb-
CugsF09KK_MLbWDbPQXtnbg#.YHcPH68zY2z. 

344. “La France renonce à livrer des navires aux garde-côtes libyens”, Le Monde, 2 December 
2019. Available at: https://www.lemonde.fr/international/article/2019/12/02/la-france-
renonce-a-livrer-des-navires-aux-garde-cotes-libyens_6021295_3210.html.

345. Amnesty International France et autres v. République Français, no. 1908601/9 (Le tribunal 
administratif de Paris, 10 May 2019); S.S. and Others v. Italy, Appl. No. 21660/18.

https://www-cdn.law.stanford.edu/wp-content/uploads/2017/02/Communiqu%C3%A9-to-Office-Prosecutor-IntlCrimCt-Art15RomeStat-14Feb2017.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/02/Communiqu%C3%A9-to-Office-Prosecutor-IntlCrimCt-Art15RomeStat-14Feb2017.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/02/Communiqu%C3%A9-to-Office-Prosecutor-IntlCrimCt-Art15RomeStat-14Feb2017.pdf
https://andrewwilkie.org/wp-content/uploads/2020/02/200213-Andrew-Wilkie-Response-from-International-Criminal-Court-Australian-Government-treatment-of-asylum-seekers.pdf
https://andrewwilkie.org/wp-content/uploads/2020/02/200213-Andrew-Wilkie-Response-from-International-Criminal-Court-Australian-Government-treatment-of-asylum-seekers.pdf
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company Danner’s Inc. in a windowless 12 by 20-foot cell owned by the 
company. In the ensuing civil suit, however, the district court found that, 
despite the absence of a direct contractual relationship, the “public pow-
ers” test was satisfied, and it held both the INS and Danner’s Inc. jointly 
and severally liable for damages.346 Although tort law jurisprudence in 
regard to migrant rights mainly pertains to common law countries, the 
extraterritorial duty of care has similarly been recognised by Europe-
an domestic courts, as exemplified by the recent Goi and Oruma cases 
against Shell.347

Last but not least, human rights claims and dispute resolution may 
come to involve national courts and regional regimes of non-EU States. 
In 2017, a Libyan appeal court suspended the Memorandum of Under-
standing signed between Libya and Italy, a decision which was subse-
quently overturned by the Supreme Court.348 At the regional level, the 
African Commission on Human and Peoples’ Rights has recently been 
identified as an arena for increased interventions, with a mandate to pro-
tect and promote human rights drawn from the 1981 African Charter on 
Human and Peoples’ Rights.349 The Charter has been interpreted as ex-
tending the Commission’s mandate to the interpretation of the Refugee 
Convention and 1969 OAU Convention Governing Specific Aspects of 

346. Medina v. O’Neill, 589 F. Supp. 1031 (US District Court for the Southern District of Texas, 
7 May 1984). The Court of Appeals subsequently found only negligence on behalf of the 
authorities given the lack of knowledge of the detention conditions by the INS. Medina v. 
O’Neill, 838 F.2d 800 (United States Court of Appeals, Fifth Circuit, 4 March 1988). See 
also John D. Donahue, “Prisons for Profit: Public Justice, Private Interests”, Economic Policy 
Institute (1988). Available at: https://secure.epi.org/files/page/-/old/studies/prisons-1988.
pdf; Ira P. Robbins, “Privatization of Corrections: A Violation of U.S. Domestic Law, In-
ternational Human Rights, and Good Sense”. Human Rights Brief 13, no. 3 (2006).

347. Tan and Gammeltoft-Hansen, “A Topographical Approach to Accountability 
for Human Rights Violations in Migration Control”, 344-345. See further “Mi-
lieudefensie and Nigerian win landmark court case against Shell”, Milieudefen-
sie, 21 January 2021. Available at: https://en.milieudefensie.nl/shell-in-nigeria/
milieudefensie-and-nigerian-win-landmark-court-case-against-shell.

348. Majd Achour and Thomas Spijkerboer, “The Libyan Litigation About the 2017 Memo-
randum of Understanding between Italy and Libya”. EU Immigration and Asylum Law 
and Policy, 2 June 2020. Available at: https://eumigrationlawblog.eu/the-libyan-litiga-
tion-about-the-2017-memorandum-of-understanding-between-italy-and-libya/.

349. Organization of African Unity (OAU),  African Charter on Human and Peoples’ Rights 
(Banjul Charter) Article 12(3), June 27, 1981 CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982). 
The African Charter had been ratified by 53 of the 54 member states of the African Union, 
including Morocco and Libya. 

https://eumigrationlawblog.eu/the-libyan-litigation-about-the-2017-memorandum-of-understanding-between-italy-and-libya/
https://eumigrationlawblog.eu/the-libyan-litigation-about-the-2017-memorandum-of-understanding-between-italy-and-libya/


93

5.5. Forward-Looking Developments   

the Refugee Problem in Africa (OAU Convention), an instrument oth-
erwise lacking a supervisory treaty body.350 Moreover, the Commission 
has been innovative in terms of standing, allowing petitions to be sub-
mitted by individuals and NGOs who are not victims of the violation, 
provided a victim is identified.351 The Commission has been character-
ised as a “complementary” source of refugee protection and has heard 
a number of cases from asylum-seekers and refugees relating to recep-
tion conditions, non-refoulement, and return.352 The legal weight of the 
Commission’s views, however, is generally thought to be nonbinding, 
with the Charter referring only to an ability to make recommendations 
to state governments.353 In principle, litigation in regard to SAR could 
be pursued through parallel applications to the ECtHR with respect to 
the conduct of the European state, and to the African Commission with 
respect to the conduct of the African state.

350. Organization of African Unity (OAU), Convention Governing the Specific Aspects of 
Refugee Problems in Africa, Sep 10, 1969, 1001 U.N.T.S. 45; African Charter on Human 
and Peoples’ Rights Articles 60 and 61; Marina Sharpe, The regional law of refugee protection 
in Africa (Oxford: Oxford University Press, 2018), 203.

351. Gina Bekker, “The protection of asylum seekers and refugees within the African regional 
human rights system”, African Human Rights Law Journal 13, no. 1 (2013).

352. Monette Zard, Chaloka Beyani, and Chidi A. Odinkalu, “Refugees and the African Com-
mission on Human and Peoples’ Rights”, Forced Migration Review 16 (2003).

353. Sharpe, The regional law of refugee protection in Africa, 218.
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Recommendations

The duty to provide assistance to or rescue for persons and vessels in 
distress at sea is one of the most fundamental and long-standing obli-
gations under international law.354 When Hugo Grotius published his 
famous treatise on the “free seas” in 1609, it was this basic principle 
that served as the starting point and thus the foundation for what we 
today consider international law.355 As part of customary law, and also 
codified in several treaties, the modern rules on search and rescue have 
established an elaborate regime which sets out a range of obligations 
related to surveillance, rescue and subsequent disembarkation of persons 
rescued at sea applicable to both coastal States and private shipmasters. 
Now just as much as then, coordination and collaboration between pub-
lic and private actors in this area remain essential to maritime traffic and 
commerce. 

Today, however, questions about search and rescue are increasingly 
brought into political and legal discussions. The issue has become par-
ticularly acute in the European context, and in the Mediterranean region 
in particular, which has seen repeated instances in which SAR respon-
sibilities have been disputed, and international cooperation has broken 
down. The implications of this are severe across several levels. First and 
foremost for migrants and others in distress at sea, for whom political 

354. Gammeltoft-Hansen, “The Perfect Storm: Sovereignty Games and the Law and Politics of 
Boat Migration”.

355. Aalberts and Gammeltoft-Hansen, “Sovereignty at sea: the law and politics of saving lives 
in mare liberum”.
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impasses, port closures and reported non-performance and pushbacks 
have a direct bearing on their physical safety and fundamental rights. It 
secondly places an unduly high burden on individual shipmasters and 
crews, and entails significant economic losses for shipping companies 
and commercial transporters operating routes in which SAR responsi-
bilities remain subject to dispute. Third, and finally, it raises complex 
legal questions and creates political dilemmas for States who, as in the 
Danish case, actively participate in joint maritime operations as part of 
EU or NATO cooperation.

As this report has sought to elucidate, the challenges posed to the 
SAR regime are the result of several, partly inter-related, dynamics. At 
the empirical level, the increase in irregular boat migration from the late 
1970s onwards has significantly changed the context in which the SAR 
regime operates. The ensuing conflation of search and rescue with mi-
gration control provides a fundamental challenge to the inherently func-
tional and pragmatic approach foreseen in the SAR regime. It has also 
exposed several gaps and shortcomings in the current legal framework 
which continue to mar the SAR regime. Despite efforts to amend the 
SAR and SOLAS conventions and the adoption of numerous soft law 
instruments, widely different national interpretations persist in regard 
to core issues, including the fundamentals of what constitutes “distress” 
and where to disembark rescued persons. The politicisation of this issue 
may further be seen to attenuate existing tensions related to questions 
such as SAR zone divisions. 

At the legal level, search and rescue operations are further character-
ised by the close interaction of different international legal regimes, most 
notably international humanitarian law, international human rights law, 
international refugee law and EU law. This not only complicates legal 
analysis, but also requires States – as well as shipmasters – to careful-
ly consider different onset issues stemming from search and rescue, e.g. 
responsibilities in regard to asylum-seekers, or the risk of criminal pros-
ecutions. As the report has highlighted, the interaction between these 
regimes is far from smooth. Obligations, definitions and divisions of 
responsibilities differ across different areas of international law, and be-
tween the international SAR regime and regional regimes, such as the 
European one. The existence of multiple adjudicatory forums at both the 
regional and international levels may further compound this problem 
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– as evidenced by, for example, the different approaches to establishing 
State responsibility and “jurisdiction”. 

Finally, at the political level, growing international cooperation 
around transnational law enforcement raises difficult legal questions 
about the division and boundaries of each State’s international respon-
sibilities in connection with SAR operations. The European structure 
which has developed – enabling authorities from more than twenty 
different States to jointly carry out maritime coast guarding and border 
control – is historically unprecedented, and added to it are interactions 
with NATO operations, various bilateral and EU-based agreements with 
third countries, as well as the growing direct enforcement capacity of the 
Frontex agency and its staff. EU law itself seeks to minimise legal con-
flicts emerging from these multi-actor structures by vesting responsibil-
ity mainly with the Member State hosting operations. Yet, it is far from 
certain that this approach will be respected by national and international 
courts and bodies within other regimes, and it does not preclude individ-
ual cases pertaining to the responsibility of States merely contributing to 
joint operations, such as Denmark. Last but not least, the close involve-
ment of EU agencies is not necessarily a guarantee against legal disputes, 
as the string of recent investigations involving Frontex exemplify. 

There are no simple or easy solutions to these issues and the con-
sequent challenges faced by the SAR regime. Any substantial political 
and/or legal reforms further require regional or international negoti-
ations. From a Danish perspective, however, the following recommen-
dations may be worth considering in light of the Danish authorities’ 
ongoing involvement in both joint EU and NATO operations and the 
significant impact that the SAR regime has on Danish seamen and ship-
ping companies.

First, we recommend that Denmark apply a consistent approach to 
central SAR concepts, most importantly the definitions of distress, place 
of safety and place of disembarkation, in line with the SAR and SOLAS 
amendments, the IMO guidelines, and Denmark’s human rights obli-
gations. As the case studies in this report highlight, the understanding 
of these concepts and the application of relevant rules are not always 
aligned between the Danish naval forces and the political levels of the 
Danish government. The persistence of different interpretations at the 
European level should not lead to inconsistencies concerning Denmark’s 
interpretation of its international SAR obligations or ad hoc approaches.
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Secondly, it is paramount that Danish participation in partnered 
operations involving SAR is carried out in compliance with Denmark’s 
SAR and human rights obligations. Therefore, we recommend that op-
erational guidelines expressly set out the responsibility of Danish naval 
forces in regard to command structures, operational directions or the 
actions of international agencies or partner State authorities which risk 
leading to violations of Denmark’s international obligations.

We further recommend that the Danish Defence, in collaboration 
with the National Police participating in joint Frontex operations, de-
velops standards for making risk assessments regarding possible in-
ternational law violations by partnering States. These should include 
clear procedures for assessing possible incidents of pushbacks or other 
international law violations reported by either Danish forces or exter-
nal sources, as well as criteria for temporarily suspending or terminating 
Danish collaboration in joint operations when such reports are found 
credible or support such actions.

We finally recommend that Denmark involve itself more actively in 
international legal and political processes to reform identified shortcom-
ings in the current SAR regime. It is in Denmark’s immediate interest to 
both promote further clarification of relevant rules, and to work towards 
political solutions at the EU and international levels which might con-
tribute to overcoming the persistent experiences of political standoffs, 
non-performance and rights violations in the context of SAR operations 
involving migrant vessels.
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