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INTERNATIONAL PROTECTION OF PERFORMERS IN THE EU 

Points of attachment and national treatment vs. material reciprocity 

after the RAAP decision by the CJEU

JØRGEN BLOMQVIST1

MORTEN ROSENMEIER2

I. INTRODUCTION

The Rome Convention for the Protection of Performers, Producers of 

Phonograms and Broadcasting Organizations from 1961 is a very fine and 

delicate piece of legal engineering, but one is often left with the understanding 

that its refinements are not widely understood. There are several reasons for 

the complexities of the Convention. It was prepared over a long span of time, 

starting with one of the vœux expressed at the 1928 Rome Conference for the 

1. Affiliate Professor, Centre for Information and Innovation Law, University of Copenhagen.
2. Professor, Centre for Information and Innovation Law, University of Copenhagen; Member 
of the Board of Directors, Gramex (joint organization for the management of remuneration 
rights of performers and producers of phonograms), Copenhagen.
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revision of the Berne Convention,3 and materialized in the 1961 diplomatic 

conference in Rome which adopted the Convention. On its way, the scope 

was broadened out to cover not only the rights of performers, as was the 

sole focus in 1928, but also the rights of producers of phonograms and 

broadcasting organizations. Leaving the latter aside, for now, let us just briefly 

recapitulate that, in a number of countries, producers of phonograms enjoyed 

protection under copyright proper at the time of adoption of the Convention, 

as is still the case in some common law jurisdictions. At the time, even some 

civil law countries like Germany protected producers of phonograms under 

authors’ rights. Accordingly, at least in some countries, the producers also had 

exclusive rights of public performance and broadcasting which were managed 

by copyright performing rights societies. Obviously, the vested interests in the 

area did not facilitate the negotiations of the details of a new system, which 

relegated the producers’ protection from copyright to a new, untested, related 

right.4

II. POINTS OF ATTACHMENT AND MATERIAL RECIPROCITY 

IN THE ROME CONVENTION AND THE WPPT

Some of the intricacies of the Convention are linked to its points of 

attachment, that is, the various factors which determine whether or not a 

recording is covered by the protection. Such points of attachment are 

also used for the protection of literary and artistic works under the Berne 

3. Actes de la conférence réunie à Rome du 7 mai au 2 juin 1928, 1929, Bureau de l’Union 
internationale pour la protection des œuvres littéraires et artistiques, Switzerland, Vœu V, 350.
4. Gillian Davies: The 50th anniversary of the Rome Convention for the protection of performers, 
producers of phonograms and broadcasting organizations: reflections on the background and 
importance of the Convention, 2 QMJIP (2012) 209ff.
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Convention, where they are first and foremost linked to the nationality or 

habitual residence of the author and the place of first publication of the 

work.5 Those points of attachment were only partially replicated in the Rome 

Convention. First and foremost, the nationality of the performer was rejected 

as a criterion and replaced by the country in which the recording took place.6 

Second, additional points of attachment for performers were added, namely 

the protection status of the phonogram on which the performance was 

recorded7 and of the broadcast in which it was carried.8 

Through this rather intricate regulation a number of things were achieved. 

Not least, a solution was found to the ensemble problem. Already then, 

performing arts were quite internationalized, but electronic data processing was 

in its infancy. When several performers of different nationalities participated 

in a recording, it would be quite challenging to handle administratively a 

situation where some would be protected while others would not. Not least 

the collective management of rights was typically carried out manually with 

recordations of rights owners and recordings on paper cards. Furthermore, at 

the time, recordings typically took place simultaneously for all performers, 

or at least in the same studio, so all performers on the same record would 

either be covered by the protection of the Convention or outside its reach. 

Furthermore, a system was established “under which performances recorded 

on phonograms are protected when the phonogram producer is protected, and 

5. For a more detailed description, see Jørgen Blomqvist: Primer on International Copyright 
and Related Rights, 2014, Edward Elgar, United Kingdom, 31ff.
6. Article 4(a).
7. Article 4(b).
8. Article 4(c).
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under which broadcast performances (other than those fixed on phonograms) 

are protected when the broadcasting organizations transmitting them are 

protected.”9 Consequently, for all practical purposes either a phonogram or 

broadcast was protected under the Convention, or it fell outside its reach, and 

whatever was the protection status, it would apply to all performers and the 

producer/broadcaster of the production alike.

The points of attachment for phonogram producers were established 

following a two-track system. Partly, it replicated the criterion chosen for 

the performers, that is, the place where the first fixation took place.10 That 

made sense in ensuring the uniform protection for performers and producers, 

which is described above. Two further criteria, however, were added, which 

resembled the criteria traditionally applied in the field of copyright, namely 

the nationality of the producer11 and the country of first publication.12 13 

Like in authors’ rights, publication within 30 days from the first publication 

counts as first publication.14 This multitude of points of attachment was due 

to disagreements at the diplomatic conference. Several among the negotiating 

governments represented States that had recently enacted national legislation, 

and they were not eager to amend it in order to comply with international 

9. General Rapporteur Abraham L. Kaminstein in Records of the Diplomatic Conference on the 
International Protection of Performers, Producers of Phonograms and Broadcasting Organizations, 
Rome, 10 to 26 October 1961, 1968, ILO, UNESCO, BIRPI, 41.
10. Article 5(1)(b).
11. Article 5(1)(a).
12. Article 5(1)(c).
13. The additional criteria for broadcasting organizations are less relevant in the present 
connection and therefore not explained here, but later in connection with the consequences 
of the RAAP decision.
14. Article 5(2).
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requirements.15 The final outcome was a compromise, where all the possible 

points of attachment were applied, but states were permitted to opt out of 

either the publication or the fixation criterion by making a notification to the 

Secretary-General of the UN.16 In addition, a grandfathering clause was added 

to the benefit of certain countries that had already legislation in force based 

solely on the criterion of the country where the first fixation took place.17

These complications became even more pronounced when attention 

turned to Article 12 of the Convention, giving performers and producers 

of phonograms published for commercial purposes, or reproductions of 

such phonograms, a right to a single equitable remuneration when they are 

used directly for broadcasting or for any communication to the public. This 

provision was very controversial, because the issue had found different solutions 

in the various countries that had legislated on related – or neighboring as they 

were then called rights. The different positions fanned out in a number of 

different possible reservations, listed in Article 16(1)(a). 

Countries could opt out from protecting that right at all18 or to apply it 

only in respect of certain uses,19 which could typically be for broadcasting but 

not for other communication to the public, such as the playing of phonograms 

in restaurants or bars (discotheques were a later invention). 

15. Kaminstein, idem, 42.
16. Article 5(3). It was not the Director General of WIPO, or BIRPI at the time, because 
UNESCO and the ILO were co-administrators of the Convention, together with BIRPI.
17. Article 17.
18. Article 16(1)(a)(i).
19. Article 16(1)(a)(ii).
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Furthermore, an additional modification of the points of attachment 

was permitted, namely the reservation that Article 12 would not apply to 

producers of phonograms that were not nationals of another contracting 

state.20 In practical terms, this meant that producers from countries outside 

the Convention could not rely solely on the place of fixation or the country 

of first publication as points of attachment in relation to this right. The 

practical consequences of this rule were, and are, important, not least because 

it refers to ongoing payments of potentially significant amounts of money. 

Already at the time of adoption of the Rome Convention in 1961, the music 

industry was quite internationalized, and recordings of important artists were 

often released in several countries within a short time span. With the right 

to equitable remuneration based on material reciprocity, as it was established 

in the subsequent paragraph,21 producers from countries not granting such 

rights, or from non-convention countries, could easily use a back door to 

protection by simultaneously publishing records with international appeal in 

other countries that did grant the rights. 

These considerations turned out to be very relevant. The delegation of 

the United States was very active during the diplomatic conference in 1961, 

but eventually the country failed to ratify the Rome Convention. A very large 

number of phonograms is produced every year in that country and much of it 

has a broad international appeal and is therefore also used in countries party 

to the Rome Convention. Therefore, a number of countries, albeit not all, 

have made such reservations.

20. Article 16(1)(a)(iii).
21. Article 16(1)(a)(iv).
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The adoption of the WIPO Performances and Phonograms Treaty 

(WPPT) in 1996 did not change this state of international law in any 

significant way. The points of attachment in Articles 4 and 5 of the Rome 

Convention apply mutatis mutandis to the protection under WPPT,22 and 

while the wording is simplified, WPPT Article 15(3) carries forward all the 

possible reservations and even expands them by allowing countries to declare 

that they will limit the application of the right to equitable remuneration “in 

some other way”. From a practical point of view, however, a major difference 

is that the United States has ratified the WPPT. When that happened, a 

reservation was made referring to the national legislation in that country. 

Effectively, this means that the remuneration right is only implemented as far 

as digital transmissions are concerned. Traditional analogue broadcasts and the 

playing of phonograms in public places are not included. Under the system 

of material reciprocity, which also under the WPPT applies to these rights,23 

this means that under the WPPT other countries granting broader rights of 

equitable remuneration are only obliged to grant rights for US phonograms 

in so far as digital broadcasts are concerned.

III. IMPLEMENTATION OF THE INTERNATIONAL 

PROVISIONS

The implementation of these points of attachments in national law follows 

different patterns, depending on national traditions. Countries following the 

monistic system under which international treaties find direct application in 

22. WPPT Article 3(1) and (2).
23. WPPT Article 4(2).
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national law, once they are ratified by the country, often do not need elaborate 

rules. The relevant provisions of the treaties apply directly in national law 

and therefore, at least in principle, do not need to be repeated in the national 

statute. In countries following the dualistic system, like UK, Ireland and the 

Nordic Countries, things are different, because the constitutional system 

in those countries typically require that international treaty obligations be 

written into the national legislation in order to apply. 

In legislative terms, this means that in the latter countries two sets of 

statutory provisions are required. One set of provisions, typically also found 

in countries following the monistic system, lay out the scope of application of 

the national statute. This is purely a matter of domestic law and not regulated 

by the conventions. Each country is at liberty to determine the protection to 

be granted to its own works, performances and phonograms, and it can also 

freely determine which works, performances, phonograms or broadcasts it 

considers of national origin. Another set of provisions grants protection to 

foreign subject-matter in accordance with the international commitments of 

the country. This is often done in a short provision in the statute enabling 

the government to issue administrative orders, regulating the issue in details. 

This latter set of provisions must at a minimum implement the points of 

attachment of the conventions, but countries are at liberty to grant an even 

more generous protection, like Germany where certain rights are granted to 

all performers, regardless of their points of attachment.24 Most commonly, 

however, these two sets of provisions are both modelled on the points of 

24. German Copyright Act of 9 September 1965 as amended, Section 125(6).
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attachment of the conventions. This practice, of course, has the advantage of 

not complicating further some rules which are already quite intricate.

The Irish  implementation of the points of attachment of the Rome 

Convention and the WPPT, however, was not complete. The legislation did 

mandate the Government to designate by order the qualifying countries “as 

to which the government is satisfied that provision has been or will be made 

under its law giving adequate protection for Irish performances.”25 However, 

the Government never issued any order to that effect. Thus, it seems that 

Ireland was in breach of its implementing obligations under Article 26(1) of 

the Rome Convention and Article 23(1) of the WPPT.

As regards the scope of application of the national law, Ireland did not 

slavishly follow the pattern set up in those instruments, either. Performers 

enjoy protection for their performances if these latter are “qualifying”, and 

this depends on either the nationality of the performer, or the country in 

which the performance took place.26 Thus, by granting protection based 

on the performer’s nationality, Ireland seems to offer a more generous 

protection than what would correspond to the international instruments. 

As regards producers of phonograms, Ireland granted protection, inter alia, 

based on the first publication criteria.27 This implementation of the scope of 

application of the Irish statute meant that performers who qualified by virtue 

of neither their nationality nor the place of the performance would not be 

entitled to protection, whereas the producers of the phonograms on which 

25. The Copyright and Related Rights Act 2000, Section 289(1).
26. Idem Section 288.
27. The Copyright and Related Rights Act 2000, Section 184.
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the performances were recorded could qualify by virtue of the place of first 

publication of the phonograms. In this respect, the scope of application of 

the statute corresponded neither to the points of attachment of the Rome 

Convention, nor, consequently, those of the WPPT, because it did not reflect 

the point of attachment in Article 4(b) of the Convention, granting protection 

to performers if their performance was recorded on a protected phonogram. 

Therefore, the intended effect that in a given phonogram all the performers 

as well as the producer would either be protected or unprotected, was not 

realized as far as the scope of application of the national statute is concerned. 

As regards the management of those provisions, a practice was established 

in PPI, the collective management organization dealing with those rights, that 

for phonograms where the producer qualified, but not the performers, the full 

remuneration would be paid to the producer. 

When joining the Rome Convention, Ireland made reservations 

regarding Article 5(1)(b) which contained the criterion of first fixation for 

phonogram producers.28 Like the points of attachment, however, these 

reservations were not implemented in Irish law. The Rome Convention does 

not allow supernational organizations to become party to it, so the EU never 

joined that instrument.29 That changed with the WPPT, and the EU as well 

as all the Member States became party to the Treaty without making any 

reservations. 30

28. Copyright 1979, 218.
29. Rome Convention Article 24.
30. https://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty_id=20 (accessed 22 
February 2021).
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The EU implemented the right of equitable remuneration through 

Article 8(2) of the Rental and Lending Rights Directive31 which reads as 

follows:

“Member States shall provide a right in order to ensure that a single 

equitable remuneration is paid by the user, if a phonogram published for 

commercial purposes, or a reproduction of such phonogram, is used for 

broadcasting by wireless means or for any communication to the public, and 

to ensure that this remuneration is shared between the relevant performers 

and phonogram producers. Member States may, in the absence of agreement 

between the performers and phonogram producers, lay down the conditions 

as to the sharing of this remuneration between them.”

As it appears from the wording, the provision does not foresee any 

situation, where only one of the parties would be entitled to the remuneration. 

Furthermore, it does not address the international aspects of the provision, 

including the issues of national treatment, reservations and material reciprocity 

which are raised by the various provisions in the Rome Convention and 

carried on in the WPPT through its Article 3. It just refers to the “relevant 

performers and phonogram producers”.

The United States of America is not party to the Rome Convention, 

but when it ratified the WPPT it made the reservation referred to earlier. 

Accordingly, under Article 4(2) of the WPPT, material reciprocity applies 

31. Directive 2006/115/EC of the European Parliament and of the Council of 
12 December 2006 on rental right and lending right and on certain rights related to copyright 
in the field of intellectual property (codified version).
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with the result that other Contracting Parties are not obliged to grant national 

treatment for US phonograms regarding non-digital broadcasting, nor for 

other forms of communication to the public.

IV. CJEU CASE C-265/19 RAAP

Some of these issues were brought to the fore by a decision of the CJEU 

on September 8, 2020.32 The case was between RAAP Ltd, which is an 

organization for collective management of the rights of performers, and the 

PPI, the Irish organization managing the rights to equitable remuneration 

for phonogram producers. PPI collects the remuneration from the users 

and passes on the performers’ share to RAAP. The point in dispute was the 

entitlement of performers who were neither nationals of, nor residents in, an 

EEA country. RAAP claimed that irrespective of the performers’ nationality or 

country of residence, they were entitled to a share in the payable remuneration 

for broadcasting and communication to the public of commercially published 

phonograms, as provided for in Article 8(2) of the Rental and Lending Rights 

Directive. 

PPI claimed that the system of reciprocity established by the Copyright 

and Related Rights Act was compatible with the Rental and Lending Rights 

Directive and the international agreements to which that Directive refers. 

If those rules were not followed, it would entail significant payments to 

performers from the USA. 

32. Case C-265/19, judgement of the court (Grand Chamber) of 8 September 2020, Recorded 
Artists Actors Performers Ltd. v Phonographic Performance (Ireland) Ltd., Minister for Jobs, 
Enterprise and Innovation, Ireland, and Attorney General.
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The Irish High Court posed four questions for preliminary ruling by the 

CJEU. The first related to how Article 8(2) must be properly interpreted in the 

light of the international provisions. Should concepts from the international 

agreements be included in the interpretation, even if they were not mentioned 

in the Directive, and, in particular, how did Article 8(2) relate to the national 

treatment requirement in Article 4 of the WPPT? The second question related 

to whether Member States have discretion to establish criteria for the points of 

attachment relating to Article 8(2) and in particular to use them to restrict the 

right to a share in the equitable remuneration. Third, the High Court asked 

a group of questions relating to whether Member States have discretion to 

reciprocate reservations to WPPT Article 15(3), made by other Contracting 

Parties to that Treaty. Finally, the Court asked if it was permissible in any 

circumstances to confine the right to equitable remuneration to the producers, 

leaving the performers without such right.

A. The first and second questions: the liberty of Member States 

when implementing the points of attachment

In its decision, the CJEU considered the first two questions together, 

examining whether an EU country is at liberty to exclude performers 

from a share of the equitable remuneration when they do not have points 

of attachment to the EEA in the form of nationality, domicile or place of 

recording.33 The Court started out by recalling that terms in provisions in EU 

law, for which it is not expressly left for national legislation to determine their 

meaning and scope, normally must be given an autonomous and uniform 

33. C-265/19 paragraphs 45-75.
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interpretation throughout the Union, taking into account the wording of the 

provision, its context and the objectives that it pursues.34 Definitions of such 

concepts are not for the Member States to establish.35 The Court noted that 

this is the case regarding the term “relevant performers” in Article 8(7) of the 

Directive, which does not explicitly specify who they are.36 The context and 

objectives of the provision, however, clearly are to further creative and artistic 

work of performers through harmonized legal protection “in such a way as 

not to conflict with the international conventions […]”37 and, accordingly, 

the concepts in the Directive must be interpreted in a manner consistent 

with the equivalent concepts contained in those conventions, in particular 

the WPPT, to which both the Union and all its Member States are party.38 

The concepts of performers and producers of phonograms are defined in 

the WPPT, and Article 8(2) of the Directive grants to those beneficiaries a 

compensatory related right, triggered by certain uses of their commercially 

published phonograms, the proceeds of which are to be shared between 

the two groups of beneficiaries. From those provisions it follows that the 

legislation in each Member State must implement such rights, and while they 

give discretion as to determine how the sharing of remuneration is done, the 

obligation to provide for the remuneration right and sharing thereof is clear 

and unconditional.39 

34. Idem paragraph 46.
35. Idem paragraph 47.
36. Idem paragraph 48f.
37. Recital 7 of the Rental and Lending Directive.
38. C-265/19 paragraphs 50-52.
39. Idem paragraphs 53-57.
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The territorial application of the right of remuneration is limited to use, 

taking place in the territories of the Member States, but the Directive contains 

no provisions regarding the points of attachment for performers or producers. 

Here, the objectives of the Directive, as well as the primacy that international 

agreements concluded by the Union have over other categories of secondary 

legislation40 make the WPPT an integral part of the EU legal order. Thus, 

in principle it obliges the Union and its Member States to grant the right to 

equitable remuneration to both nationals of Member States and nationals of 

other Contracting Parties to the WPPT.41 The Union and its Member States 

ratified the WPPT at a time when Article 8(2) of the Directive was already in 

force and without at that time amending that provision. Article 4(1) of the 

WPPT requires national treatment, which is to be understood in line with the 

points of attachment of the Rome Convention, as specified in Article 3(2) of 

the WPPT. Accordingly, these criteria determine the scope of application of 

Article 15 of the WPPT.42 

At this point, the Court goes on saying:

“In that regard, it is to be noted that, under Article 4 of the Rome 

Convention, any performer who is a national of a contracting State to 

that convention must enjoy the national treatment accorded by the other 

contracting States to their own nationals where, inter alia, the performance 

is incorporated in a phonogram which is protected under Article 5 of that 

convention. That is the case inter alia, as is apparent from Article 5(1)(a), 

40. TFEU Article 216(2).
41. C-265/19 paragraphs 58-62.
42. Idem paragraphs 63-66.
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where the phonogram producer is a national of a contracting State to the 

Rome Convention other than that on whose territory the phonogram is used.”

Here, it becomes more difficult to perceive the message, because the 

Court scores a conceptual hat trick by using the same term with three different 

meanings within one paragraph. First, it refers to the points of attachment for 

performers under Article 4 of the Rome Convention, but it does so by using 

the term nationals, despite the fact that the term is not used in that provision. 

If the term is understood in the traditional way under international law – i.e. 

to mean a citizen of the country – the statement would be outright wrong. 

Apparently, the Court is here using the terminology of WPPT Article 3(2) 

according to which a ‘national’ is a broad reference to those who qualify under 

the points of attachment under the Rome Convention. Second, the Court 

refers to the national treatment accorded by a State to its “own nationals”. 

Here, the term must be understood as a reference to Article 2(1) of the Rome 

Convention, which defines the subjects whose treatment determines which 

rights national treatment consists of. Here, the criterion is citizenship, but 

only those citizens whose performances take place, are broadcast, or first 

fixed, on the territory of the contracting State.43 Third, in the reference to 

Article 5(1)(a), only citizenship or, probably, jurisdiction of incorporation for 

producers that are not physical persons, seems to be meant, because that is 

obviously the case in the provision referred to. 

43. Functionally, Article 2(1) corresponds to the definition of the “country of origin” in Article 
5(4) of the Berne Convention, but that term is not used in the Rome Convention.
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If read with that understanding, the Court’s statement appears quite 

uncontroversial, namely that under the Rome Convention, national treatment 

must be granted to those performers who qualify according to its points of 

attachment. Insofar, the Court specifically refers to the missing point of 

attachment in the Irish law, namely that the performance is recorded on a 

protected phonogram, but it does not mention the other deviation of Irish 

law from the points of attachment of the Convention, namely its inclusion 

of the performer’s nationality (here, probably in the sense of citizenship).44 In 

essence, the Court concludes that under Rome, national legislation must also 

grant the right to equitable remuneration to performers whose performances 

are recorded on phonograms, the producers of which are nationals of other 

Contracting Parties to the Rome Convention.45

The Court then notes the possibility under WPPT Article 15(3) for 

countries to notify reservations that they will not, in whole or in part, grant 

the right of equitable remuneration. Such notifications have been made by 

neither the EU nor its Member States, and the latter are consequently, in the 

view of the Court, “mutually bound by Article 4(1) [the general provision on 

national treatment in the WPPT] and Article 15(1) thereof.”46 Its reading of 

the quoted provisions of the WPPT leads the CJEU to conclude that if the 

WPPT is not to be disregarded, Article 8(2) of the Directive “simply cannot 

be implemented by a Member State in such a way as to exclude from the right 

to equitable remuneration all performers who are nationals of States outside 

44. C-265/19 paragraph 67.
45. Idem paragraph 68.
46. Idem paragraph 70.
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the EEA, with the sole exception of those who are domiciled or resident in 

the EEA or whose contribution to the phonogram was made in the EEA.”47 

The CJEU then points out that this conclusion is not affected by the 

reservations under Articles 5(3) and 17 of the Rome Convention regarding 

the fixation criterion, made by certain Member States and carried on regarding 

the WPPT through additional notifications under Article 3(3) of the WPPT. 

Such reservations only open up a possibility for the Contracting Parties 

availing themselves thereof, not an obligation, and accordingly they are not 

affected by the clause in WPPT Article 1, which safeguards the possible mutual 

obligations that Contracting Parties may have to each other under the Rome 

Convention. Therefore, this provision is not in the way for the interpretation 

of the beneficiaries under Article 8(2) of the Directive, which the CJEU has 

laid down.48 Neither is the Court’s conclusion affected by the fact that WPPT 

Articles 4 and 15 lack direct effect in national law, because private parties can 

rely on those provisions before national courts when challenging the correct 

national implementation of the Directive into national legislation.49

All in all, these considerations lead the CJEU to rule regarding the first 

two questions that

”Article 8(2) of [the Rental Directive] must, in the light of Article 4(1) 

and Article 15(1) of the WPPT, be interpreted as precluding a Member State 

from excluding, when it transposes into its legislation the words ‘relevant 

47. Idem paragraph 71.
48. Idem paragraph 72.
49. Idem paragraph 73f.
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performers’ which are contained in Article 8(2) of the directive and designate 

the performers entitled to a part of the single equitable remuneration referred 

to therein, performers who are nationals of States outside the EEA, with the 

sole exception of those who are domiciled or resident in the EEA and those 

whose contribution to the phonogram was made in the EEA.”50

B. The third question: the effect of reservations under WPPT Article 

15(3). In its response to the third question of the High Court, the CJEU 

formulates it as follows:

“By its third question, the referring court asks, in essence, whether 

Article 15(3) of the WPPT and Article 8(2) of Directive 2006/115 must be 

interpreted as meaning that reservations notified by third States under Article 

15(3) of the WPPT that have the effect of limiting on their territories the 

right to a single equitable remuneration laid down in Article 15(1) of the 

WPPT lead in the European Union to limitations, which may be established 

by each Member State, of the right provided for in Article 8(2) of Directive 

2006/115, in respect of nationals of those third States.”51

Thus, in concrete terms, the question is whether the reservation made 

by the USA could reduce the obligations of Ireland in a way that should be 

taken into account when assessing its implementation of Article 8(2) of the 

Directive.52 Reservations by Contracting Parties reduce, to the extent that 

they apply, the obligations of the other Parties to grant national treatment, as 

50. Idem paragraph 75.
51. Idem paragraph 76.
52. Idem paragraph 77.
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laid down in Article 4(2) of the WPPT. This must be understood in the light 

of the international law applicable between the contracting parties, including 

Article 21(1) of the Vienna Convention on the Law of Treaties,53 which in 

case of reservations to treaties reduces the mutual obligations of both the State 

making the reservation and of the other Contracting Parties.54 Accordingly, 

the Court concludes that the EU and its Member States are not obliged 

by international law to grant the right to equitable remunerations to rights 

owners of other countries to the extent that those other countries have made 

reservations under Article 15(1), and neither are they as regards countries 

that have not joined the WPPT. This is a consequence for its national rights 

owners which the reserving state must take into consideration, but it is also 

of concern for the EU performers and phonogram producers. They will both 

miss out on remuneration in the third country making the reservation, but 

would also compete un unequal terms with performers and producers from 

the reserving countries to the extent that the latter would be allowed a share 

of the equitable remuneration in the EU. Thus, safeguarding fair conditions 

of involvement is an objective of public interest, justifying a limitation of the 

rights under Article 8(2).55 

However, the right to equitable remuneration is a related right covered 

by Article 17(2) of the Charter of Fundamental Rights of the European 

Union and, pursuant to its Article 52(1), limitations on the exercise of that 

right must be provided for by law. That implies that the legal basis for the 

53. Vienna Convention on the Law of Treaties, adopted on May 23, 1969, entry into force 
January 27, 1980.
54. C-265/19 paragraph 79.
55. Idem paragraphs 80-84.
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limitation must itself define, clearly and precisely, its scope, and a notification 

is not sufficiently precise in defining the rights of the relevant nationals of 

third countries to fulfill those requirements.56 Article 8(2) is a harmonized 

rule, and determining its international scope of application is a matter for the 

EU legislature, just as negotiating new reciprocal commitments with third 

countries is within the Union’s exclusive external competence.57

In conclusion, the CJEU answered the third question that, as EU law 

currently stands, reservations made by third countries do not have the effect 

of limiting entitlements to equitable remuneration under Article 8(2) of the 

Directive for nationals of those countries. Such limitations may, however, be 

introduced in EU law, provided that they comply with the requirements of 

Article 52(1) of the Charter. Article 8(2) of the Directive therefore precludes 

a Member State from limiting the right to equitable remuneration in respect 

of performers and producers who are nationals of those third States.58

C. The fourth question: can national law omit the sharing between 

performers and producers?

The final question addressed by the CJEU concerns the sharing of 

the equitable remuneration between the performers and the phonogram 

producers. Must Article 8(2) of the Rental Directive be interpreted in such 

a way that it precludes the equitable remuneration from being paid to the 

producers only and thereby not being shared between the producers and the 

56. Idem paragraphs 85-87.
57. Idem paragraphs 88-90.
58. Idem paragraph 91.
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performers? The Court did not see any possibility for that in the wording 

of Article 8(2), which explicitly mentions both groups. It is a fundamental 

characteristic of the remuneration that it be ‘shared’ between the two groups 

and while the provision gives leeway to national law as regards the conditions 

of the sharing, it does not permit a Member State to rule out the sharing 

in respect of certain categories of performers. This would also undermine 

the objective of the Directive, to ensure further creative and artistic work of 

authors and performers, by providing for harmonized legal protection, which 

guarantees their possibility for securing an adequate income and recouping 

their investments. Therefore, the Court stated, Article 8(2) precludes the right 

from being limited in such a way that only the producer receives it and does 

not share it.59

V. DISCUSSION OF THE DECISION

In the decision, the CJEU addresses the international scope of the 

protection, offered by Member States, but doing so it does not distinguish 

between the two relevant sets of rules, discussed under point 3, above. 

The response to the first two questions relates to the provisions in the Irish 

Law determining the scope of direct application of that statute, whereas 

the discussions regarding the third question on reservations deal with the 

protection by virtue of the international treaties, notably the WPPT. In this 

way, the Court does not seem to appreciate the differences between those two 

international aspects of national law.

59. Idem paragraphs 92-96.
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Regarding the application of the points of attachment in relation to the 

first and second question, the underlying issue is that the Irish provisions 

on the scope of direct applicability of the national statute deviated from the 

international rules of the WPPT by adding the nationality (which here seems to 

mean citizenship) of the performer as an additional point of attachment while 

omitting that of the protection status of the phonogram. As indicated under 

point 3, above, this relation falls outside the reach of the WPPT. If, however, 

the WPPT is examined in the light of Article 4 of the Rome Convention, 

the performer’s citizenship, as well as his or her country of residence, are 

irrelevant. They are additions, made in some countries, that deal with purely 

domestic matters, and they are therefore not as such incompatible with the 

Treaty. Here, the reasons given by the CJEU fail to explain why this purely 

domestic matter must be regulated by applying provisions of the WPPT. On 

the contrary, it does not seem relevant in this context that the CJEU bases its 

arguments on the primacy of international agreements over other categories 

of secondary legislation.60 This line of reasoning leaves open the question 

whether, according to the Court, it is permissible under EU law that countries 

like Ireland, or Germany for that matter, in this respect deviate from the 

points of attachment of the conventions. Deviations granting a lesser scope 

of protection, such as omitting to protect performers based on the protection 

status of the phonogram on which their performances are recorded, now seem 

to be ruled out by the RAAP decision, but the character of the arguments 

leading to that result means that deviations granting a wider scope of national 

law have become uncertain, at the least. 

60. Idem paragraph 62.
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The CJEU confirmed Phil Collins’ rights as a performer61 because the 

German Copyright Act protected performers who were citizens of Germany. 

That amounted to an unlawful discrimination, because as a British citizen Mr. 

Collins should enjoy the same rights in Germany as citizens of that country. 

Now the question is whether it was not the discrimination, but the protection 

of national citizens, that was the real problem, and whether the CJEU has 

now taken away again Mr. Collins’ rights.

Moving on to the answer to the third question, dealing with the exclusion 

of rights owners whose points of attachment link them to a country that has 

made reservations regarding the remuneration right under the WPPT, we 

are now clearly in the field of treaty implementation in national law. Here, 

the reasoning also seems worthy of further consideration. It starts by noting 

that what is at stake is an intellectual property right, protected under Article 

17(2) of the Charter on Fundamental Rights. This provision states that 

“[i]ntellectual property shall be protected.” The exact determination of what 

is protected is, however, a delicate political issue. While there is certainly an 

undisputed core of the provision, its more precise scope is not obvious, and it 

seems clear that national and union legislature must have a significant leeway 

in determining what should be covered by intellectual property. The outcome 

of that determination is typically reflected negatively in the sense that certain 

possible intellectual property rights are not granted by the law. 

61. Joined cases C-92/92 and C-326/92 Phil Collins v Imtrat Handelsgesellschaft mbH 
and Patricia Im- und Export Verwaltungsgesellschaft mbH and Leif Emanuel Kraul v EMI 
Electrola GmbH, judgement of 20 October 1993.
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When it comes to limitations, Article 52(1) states that “[a]ny 

limitation on the exercise of the rights and freedoms recognized by this 

Charter must be provided for by law and respect the essence of those rights 

and freedoms. […]” Here, the mere characterization of the application of 

material reciprocity under the WPPT as a limitation is considered sufficient 

to invoke the consequences that follow from Article 52(1). On the other 

hand, when it comes to the application of the points of attachment, this 

does not seem to be the case. In both situations, rights owners who fall 

under the description of the right in Article 8(2) of the Directive, albeit 

with the reservation that follows from the limitation to cover only “relevant” 

performers and producers, potentially lose their entitlement, either because 

their points of attachment lead to a country where material reciprocity 

applies, or because they lead to a country that is not party to the Treaty. 

On this background, the decision would have benefitted from a more 

precise analysis of what specific factors qualify the non-granting of a right 

as a limitation, seen in the light of the objective, purpose and context of 

the provisions of the Charter. From a human rights perspective, it is not 

obvious why fundamental rights should not apply when a foreign country 

completely stays out of an international agreement, whereas they do apply 

when it only participates partially in the obligations established under the 

agreement (that is, there is protection except where reservations lead to the 

corresponding application of material reciprocity regarding some specific 

provisions). One may wonder whether the outcome of the RAAP-decision 

had been different if the Contracting Parties had chosen to adopt a separate 

instrument regarding the contested right, rather than include it in the 

general agreement, albeit with the possibility of certain specific reservations.
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VI. LEGAL CONSEQUENCES OF THE DECISION 

The decision links the issue of reservations regarding points of attachment 

and the application of material reciprocity, where allowed under international 

agreements, to the foreign relations which are a Union prerogative as regards 

harmonized legislation. This raises some delicate questions regarding other 

rights. 

Thus, the Court´s ruling that the EU has exclusive jurisdiction as to 

whether related rights should be limited towards artists and phonogram 

producers from third States gives rise to the basic, general question whether 

similar provisions which apply elsewhere regarding copyright and related 

rights now have been generally abandoned within EU copyright law.

When dealing with this question one must distinguish between various 

areas.

As regards the related rights protection of radio and television broadcasts, 

the Rome Convention allows certain reservations regarding the points of 

attachment, which have been used by certain Member States.62 As earlier 

mentioned, however, the EU is not and cannot become party to that 

Convention. A substantial body of rights, however, is granted in various 

articles of the Rental Directive, such as Article 7(2) on fixation, Article 8(3) 

on rebroadcasting and certain communication to the public, and Article 9(1)

62. Rome Convention Article 6(2); the actual state of reservations can be checked at the 
WIPO web site https://wipolex.wipo.int/en/treaties/ShowResults?start_year=ANY&end_
year=ANY&search_what=C&code=ALL&treaty_id=17 (accessed on 22 February 2021).
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(d) on the right of distribution. Like in the case of the rights of performers 

and producers of phonograms, the Directive contains no provisions regarding 

the application of the protection in international relations, other than item 7 

of the Preamble which states:

“The legislation of the Member States should be approximated in such 

a way as not to conflict with the international conventions on which the 

copyright and related rights laws of many Member States are based.”

After the RAAP decision, it seems that legally the reservations can no 

longer be applied, and they must be disregarded in national law. Politically, 

it is up to the Member States and the Union to agree on the principles that 

should now apply and find some way of coordinating the notifications, if any 

such will come out of the process.

The RAAP decision may also have a spill-over effect within other 

copyright areas where, according to international copyright law, protection of 

subject-matter from third states is granted according to a reciprocity principle. 

This, inter alia, is relevant when it comes to the protection of works of applied 

art. Here, Article 2(7) of the Berne Convention states that 

“[s]ubject to the provisions of Article 7(4) of this Convention, it shall be 

a matter for legislation in the countries of the Union to determine the extent 

of the application of their laws to works of applied art and industrial designs 

and models, as well as the conditions under which such works, designs and 

models shall be protected. Works protected in the country of origin solely as 
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designs and models shall be entitled in another country of the Union only to 

such special protection as is granted in that country to designs and models; 

however, if no such special protection is granted in that country, such works 

shall be protected as artistic works.”

According to this provision, the contracting states may deny copyright 

protection to works of applied art from countries which only grant design 

protection for such works. It is somewhat doubtful what is meant by the 

reference in Article 2(7) to works “protected … solely as designs and models” 

and what it means in respect of works from States which do indeed grant 

copyright protection to works of applied art, but on stricter conditions 

than those which apply in Europe. The main example is the US where the 

Copyright Act protects works of applied art only if they meet certain criteria.63 

This means that a subset of works of applied art which is protected in Europe 

63. See the US Copyright Act. Sec. 101. The provision states that the copyright protection 
of pictorial, graphic and sculptural works “include works of artistic craftsmanship insofar as 
their form but not their mechanical or utilitarian aspects are concerned; the design of a useful 
article, as defined in this section, shall be considered a pictorial, graphic, or sculptural work 
only if, and only to the extent that, such design incorporates pictorial, graphic, or sculptural 
features that can be identified separately from, and are capable of existing independently 
of, the utilitarian aspects of the article”. Finally, it is stated that a useful article means “an 
article having an intrinsic utilitarian function that is not merely to portray the appearance 
of the article or to convey information. An article that is normally a part of a useful article 
is considered a “useful article””. This way, art. 101 manages to establish what is probably the 
most complicated copyright protection of applied art in the whole world, especially because 
of the requirement of “separability”. The separation required is thought to take the form 
of either “physical separation” or “conceptual separation”. The first mentioned concept is 
relatively unproblematic, since it regards situations where the feature is a physical thing which 
is physically attached to another physical thing (as in a famous decision Mazer v. Stein, 347 
U.S. 201 (1954)). The last-mentioned concept, however, has given rise to substantial legal 
uncertainty. Some degree of clarification has now been provided by the US Supreme Court 
in Star Athletica, LLC v. Varsity Brands, 580 US (2017). Here it was held that copyright 
protection of the features of useful articles is only available to such features which can in 
themselves be perceived as a two- or three-dimensional works of art separate from the useful 
article, and only if the features would be protectable if they were “imagined separately” from 
the useful article into which they are incorporated. For further reading see Nimmer, On 
Copyright para. 2A.08[B].
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is also protected in the US while another subset is not. Very often, however, 

works of applied art qualifying for protection in the EU will be unprotectable 

in the US. The wording of Article 2(7) clearly deals with the protection of 

the individual work64 and thereby allows the countries of the EU to deny 

copyright protection to all US works of applied art that do not meet the 

criteria in Section 101 of the US Copyright Act.  Thus, it imposes upon 

national courts in countries party to the Berne Convention the obligation to 

asses to what extent works of applied art are protected under copyright in the 

US. This can be a difficult and complicated task. However, after RAAP it is 

up to the EU, not its Member States, to decide whether and to what extent 

reciprocity should apply in respect of US works of applied art. The member 

states no longer have that competence, even though the EU is not a party 

to the Berne Convention. As illustrated by the Cofemel65 and Brompton 

Bicycles66 decisions of the CJEU, the copyright protection of works of applied 

arts is now harmonized in the EU by virtue of the Inforsoc Directive67 which 

implements the WCT. Article 1(4) of that Treaty incorporates by reference 

all the substantive provision of the Berne Convention. If we extrapolate from 

RAAP, none of the national rules in the EU implementing reciprocity for 

works of applied art can now be maintained, and the situation will remain like 

that until a possible harmonization is carried out.

64. Sam Ricketson & Jane C Ginsburg: International Copyright and Related Rights, The Berne 
Convention and Beyond, second edition, 2005, Oxford University Press, United Kingdom, 
464.
65. Case C-683/17, Cofemel – Sociedade de Vestuário SA v G-Star Raw CV, judgement of the 
Court (Third Chamber) of 12 September 2019.
66. Case C-833/18, SI and Brompton Bicycle Ltd v Chedech / Get2Get, Judgement of the 
Court (Fifth Chamber) of 11 June 2020.
67. Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on 
the harmonisation of certain aspects of copyright and related rights in the information society.



revue internationale du droit d’auteur

62

Another field where material reciprocity applies is the provisions 

concerning the resale right. According to Article 4ter(1) of the Berne 

Convention, authors of original works of art as well as authors of original 

literary manuscripts and musical compositions have the inalienable right to 

an interest in any sale of the work subsequent to the first transfer by the 

author of the work. However, art. 14ter(2) adds that 

“[t]he protection provided by the preceding paragraph may be claimed 

in a country of the Union only if legislation in the country to which the 

author belongs so permits, and to the extent permitted by the country where 

this protection is claimed.”

For this provision, however, no change can be envisaged. The EU has 

already exercised its competence in this area, namely in Article 7 of the Resale 

Right Directive.68 Paragraph (1) and (2) state that the EU Member States 

are obliged to adopt provisions according to which there must be material 

reciprocity towards authors from non-member states and that the Commission 

shall publish a list of the relevant countries. Further, it follows from Article 

7(3) that an EU Member State may grant resale rights to authors that are not 

nationals of a Member State, but have their habitual residence in the Member 

State. Accordingly, the RAAP decision does not seem to have any impact in 

this field.

68. Directive 2001/84/EC of the European Parliament and of the Council of 27 September 
2001 on the resale right for the benefit of the author of an original work of art.
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Another area in which material reciprocity applies concerns the term of 

protection. A Berne Union Member State is allowed to shorten the term of 

protection that applies under its domestic law in order to make it correspond 

to the term of protection that applies in the country of origin of the work. 

Thus, it follows from the Berne Convention art. 7(8), that 

“[i]n any case, the term shall be governed by the legislation of the country 

where protection is claimed; however, unless the legislation of that country 

otherwise provides, the term shall not exceed the term fixed in the country of 

origin of the work.”

This permission to shorten the term of protection falls under the exclusive 

competence to limit the copyright protection which is bestowed upon the EU 

according to the RAAP decision. The EU has, however, already exercised that 

competence in the term directive (2011/77) art. 7(1). The provision states 

that

“[w]here the country of origin of a work, within the meaning of the 

Berne Convention, is a third country, and the author of the work is not a 

Community national, the term of protection granted by the Member States 

shall expire on the date of expiry of the protection granted in the country of 

origin of the work, but may not exceed the term laid down in Article 1.”

As regards the term of protection of phonograms, performing artists, and 

broadcasts, the international agreements do not allow the contracting parties to 

shorten the term of protection for other parties under a principle of reciprocity. 
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According to Article 21 of the Vienna Convention on the Law of Treaties, which 

is cited in the RAAP decision, if a contracting state which has entered into a treaty 

formulates a reservation concerning one or more of its provisions, the reservation 

modifies those provisions to the same extent for the other parties in their relations 

with the reserving state. That provision, however, does not directly apply to the 

Berne and Rome Conventions, which predate the Vienna Convention,69 and 

the WCT and the WPPT do not allow for reservations, other that those which 

are explicitly provided for in the WPPT.70 Any unilateral national shortening of 

terms of copyright or related rights protection will, however, be incompatible with 

the exclusive competence of the EU to limit the copyright protection as regards 

protected material from third countries. In this respect, the EU has exercised its 

competence in Article 7(2) of the Term Directive,71 which states that the term of 

protection within the EU is shortened in accordance with a reciprocity principle 

in respect of related rights from third countries.

The exclusive competence to limit copyright protection in respect of 

protected matter from third states which, according to the RAAP decision, is 

bestowed upon the EU must also mean than the EU has exclusive competence 

to decide who should enjoy sui generis database protection according to the 

Database Directive Article 7. Again, the EU has exercised this competence 

in Article 11 of that directive.72 According to this provision the sui generis 

69. Article 4 of the Vienna Convention. The Convention entered into force on 27 January 
1980.
70. Article 22 of the WCT and Article 21 of the WPPT.
71. Directive 2006/116/EC of the European Parliament and of the Council of 12 December 
2006 on the term of protection of copyright and certain related rights (codified version).
72. Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on 
the legal protection of databases.
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protection is bestowed upon right holders that have a certain affiliation with 

the EU, unless the EU authorities enters into agreements to the contrary.

Finally, it should be mentioned that it is quite common that the Member 

States not only grant protection within the areas harmonized by the EU, but 

also within areas which have not (yet) been harmonized.73 This gives rise to 

the interesting question whether the EU Member States are in fact allowed 

to grant copyright or related rights protection to phenomena which are 

not covered by the EU copyright directives. The question is a subdivision 

of the more general question whether the Member States may supplement 

the copyright and related rights rules which implement EU directives with 

national regulation on the same topic. The answer is somewhat doubtful.74 

73. Examples: In Germany and the Nordic countries, photographs – which are protected as 
artistic works if sufficiently original - are also protected by related rights. In Germany the 
protection of photographic works follows from § 3 (“Lichtbildwerke”) while the related rights 
protection follows from § 73 (“Lichtbilder”). A similar distinction is made in the Nordic 
countries, see, i.e., The Danish Copyright Act § 1 and § 70. Other examples of provisions 
which protect material not covered by EU harmonization are the German Copyright Act § 
72 (organizers of public performances), § 79 (press releases) and § 80 (titles of works). The 
three latter provisions form the basis of similar provision in the Nordic copyright acts. A legal 
curiosity follows from The Danish Copyright Act § 92 which upholds the quasi-copyright 
protection bestowed upon certain phenomena by various royal decrees and other statutory 
instruments from earlier centuries, including geographical maps and almanacs. 
74. Some examples: According to art. 3(1) in the Database Directive the Member States must 
grant copyright protection to compilations (databases) which are original in a copyright sense, 
i.e. creative. In C-604/10 (Football Dataco) the ECJ was asked if it was consistent with art. 
3 to grant other sorts of copyright protection to databases than the protection which follows 
from the directive. The Court ruled that is was not. See also C-479/04 (Laserdisken): Art. 4(2) 
of the Infosoc Directive states that “The distribution right shall not be exhausted within the 
Community except where the first sale or other transfer of ownership in the Community […] 
is made by the rightholder or with his consent”. The question, however, was if the distribution 
right is also exhausted if a first sale etc. is made outside of the Community. The Court decided 
that it is not. See also C-355/96 (Silhouette) para. 15 et seq. on the exhaustion principle 
within trademark law. As yet another example see C-466/12 (Svensson). Here the ECJ was 
asked whether it is “possible for a Member State to give wider protection to authors’ exclusive 
right by enabling communication to the public to cover a greater range of acts than provided 
for in Article 3(1)” in the Infosoc Directive. The Court answered in the negative. However, 
although Member States are sometimes not at liberty to have other, supplementing provisions 
concerning the same topics as those dealt with by the directives, there are also cases where they 
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However, as it follows from the cases referred to in the previous footnote 

the answer is at least to some degree affirmative. Until we are told otherwise, 

the EU Member States may probably therefore assume that it is acceptable 

to grant protection within non-harmonized areas.75 It is natural to assume 

that, within such non-harmonized areas, the Member States are at liberty to 

base the protection of foreign works or other subject-matter on reciprocity 

principles, including when it comes to the term of protection.

As demonstrated above, the RAAP decision has a major significance 

within many areas of copyright and related rights, and it will no doubt have 

a substantial effect on the copyright cash flows all over Europe. This is not 

least relevant as regards the collective management of the rights of performers 

and phonogram producers according to national provisions implementing 

are at liberty to uphold such provisions: In C-301/15 (Soulier and Doke) the ECJ stated in 
para. 48 that even though the Infosoc Directive only grants copyright to authors, the Member 
States are at liberty to grant certain rights to publishers and other third parties as long as it 
does not harm the rights which the directive gives to authors. Yet another example: Art. 3(1) 
in the Infosoc Directive grants authors the exclusive right to communication to the public, 
including the making available to the public of their works in such a way that members of the 
public may access them from a place and at a time individually chosen by them, i.e. on the 
internet. Further, art. 3(2)(d) grants broadcasting organizations a similar making available-
right as regards fixations of their broadcasts, but says nothing about whether broadcasting 
organizations should also enjoy an exclusive right to other sorts of communication to the 
public. In C-279/13 (C More) the ECJ stated that the Member States are nevertheless at 
liberty to extend the rights of broadcasting organisations so that the right includes a making 
available-right. For further reading see Rosenmeier/Szkalej/Wolk, EU Copyright Law, Alphen 
aan den Rijn 2019 § 2.06. 
75. For example, according to the Infosoc Directive Member States must grant authors 
the exclusive right to reproduction, distribution and “communication to the public”, i.e. 
communication aimed towards persons not present at the place from which the communication 
originates such as radio or tv broadcasts or situations where protected material is put on the 
internet. On the other hand, the directive does not say anything about whether authors should 
also be granted a right to display copies of the works or to perform the works for an attending 
audience. Nevertheless, some Member States, including the Nordic countries, grant authors 
such rights. The EU has not yet taken action against it. The fact that some Member States 
have copyright provisions regarding performance for an attending audience is acknowledged – 
and accepted by implication? – by the Court in case C-283/10 (Circul Globus Bucureşti) and 
the joined cases C-403/08 and C-429/08 (FAPL) paras. 201 et seq.
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art. 8(2) of the Rental and Lending Rights Directive. Thus, in some Member 

States, the relevant collective management organizations operate according 

to a material reciprocity principle, meaning that they neither charge nor 

distribute for the communication to the public of sound recordings from 

third States which do not themselves grant rights for the communication to 

the public of sound recordings from the EU. For example, this is the case in 

Denmark.76 This practice, however, must now be revised in light of the RAAP 

decision. This leads to the somewhat unreasonable consequence that the 

relevant rights management organizations must in the future send substantial 

amounts of money to similar organizations in countries that do not send any 

money their way. On the other hand, the fact that the right management 

organizations may charge correspondingly larger payments from the users can 

in many cases have a positive effect on the percentage of administrative costs 

to be withheld, to the benefit of all the performers and phonogram producers 

whose rights the organizations administer. This may at least be the case in 

the long run, provided that the present state of European law is not adjusted. 

In the short run, the organizations must envisage additional costs connected 

with the establishment and incorporation in their administrative systems of 

76. The Danish Copyright Act §§ 65-66 gives performers and phonogram producers an 
exclusive right to make copies of sound recordings or communicate them to the public. 
However, § 68 entails a compulsory license according to which sound recordings may be used 
for radio and television broadcasts as well as other forms of communication to the public 
(except on demand-transmission).  In return, the user must pay a reasonable remuneration to 
an organization authorized by the Ministry of Culture. The Danish organization is Gramex. 
According to § 86, the rights following from §§ 65-66 can only be claimed in respect of 
performances and sound recordings with certain affiliations to the European Economic Area. 
Further, according to § 88 the Minister of Culture may expand the protection of the act 
towards other states which protect Danish matter according to a principle of reciprocity. In 
accordance with an executive order regulating this, Gramex to a large extent does not charge 
for communication to the public of US repertoire.
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the necessary documentations regarding a large number of recordings, for 

which remuneration must now be collected and distributed.

In some countries, the RAAP decision may have more serious 

consequences. This is the case in France. Here, in accordance with Section 

324-17 of the Intellectual Property Code, the relevant management 

organizations are entitled to charge for all communication to the public of 

sound recordings, irrespective of the points of attachment of the performers 

or phonogram producers. However, amounts collected regarding phonograms 

that are not covered by the international agreements are not distributed to the 

foreign right holders, but used for various general purpose, cultural projects.77 

This solution may now be impermissible according to the RAAP decision. 

This, however, is not a given thing. The collection is done in an area, 

where no international obligations apply, and one may therefore also argue 

that it falls outside not only the treaty requirements of national treatment, 

but also the scope of EU harmonization of copyright and related rights. The 

national treatment requirement in Article 4 of the WPPT obviously cannot 

extend to persons or entities who are not beneficiaries to the Treaty according 

to its Article 3. This, however, would not mean that the French arrangement 

will not be affected because the reinterpretation of the validity of reservations 

and rules on material reciprocity may significantly diminish its economic 

importance. 

77. See https://issuu.com/spedidam7/docs/magazine_actu_n_71/2 (accessed on 22 February 
2021). 
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VII. OUTLOOK

It is not likely that, post RAAP, history will repeat itself. When negotiating 

new directives or regulations, the Member States are now more than in the 

past likely to be aware that they need to take their international interests 

regarding third countries into consideration. This might very well complicate 

the negotiations regarding the implementation of the Beijing Treaty,78 which 

already in themselves may be quite complex. 

A superficial look at the points of attachment of the Beijing Treaty 

may not reveal any major differences from the WPPT, but they are, indeed, 

substantial. The Beijing Treaty does not include the reference to the points of 

attachment of the Rome Convention. Thus, when the Treaty says nationals 

it means citizens, and the only added point of attachment is the performer’s 

habitual residence.79

This difference raises some challenges as regards the statutory drafting 

of the various criteria, because to some extent the substantive rights of the 

Rome Convention overlap those of the Beijing Treaty. The Convention 

grants in Article 7 rights of live broadcasting and fixation, and it adds rights 

in certain cases of reproduction which are only withdrawn by Article 19 when 

the performer has consented to an audiovisual fixation. Thus, for the rights 

concerning fixation in audiovisual media, or live TV broadcasting, as well 

as reproduction of unauthorized audiovisual fixations, protection must be 

78. The Beijing Treaty on Audiovisual Performances, adopted on 24 June 2012, entry into 
force on 28 April 2020.
79. The Beijing Treaty Article 3.
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granted under the points of attachment of both the Rome Convention and 

the Beijing Treaty. 

One may argue that the different points of attachment is a logical and 

natural consequence of the technological development since the time when the 

Rome Convention was adopted. The earlier practical obstacles have changed 

dramatically with the use of information technology, and even an individual 

recordation of each of the typically large number of performers in audiovisual 

works does not seem impossible, at least not as far as future audiovisual works 

are concerned. It will first and foremost be a question of practical collaboration 

between the film producers and the collective management organizations 

managing the rights of the performers. 

The issue is more complex as regards older films and TV programs, 

where the situation will depend on what information is available in existing 

databases going back to the 1970s, given the 50-year term of protection.80 

Here, practical considerations may guide the decision to which extent the 

treaty should be given retrospective effect and cover not just audiovisual 

fixations made after the entry into force of the Treaty for the Union, but 

also those existing before that date. Article 19 of the Beijing Treaty permits 

Contracting Parties to make reservations in that regard, but such reservations 

imply that other Contracting Parties are entitled correspondingly to apply 

only material reciprocity and not national treatment. Post RAAP, this is an 

issue that has to be dealt with at the Union level.

80. Beijing Treaty Article 14.
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The same is the situation as regards the other case where the Beijing 

Treaty allows for material reciprocity, namely the rights of public performance, 

broadcasting and communication to the public under Article 11, as specified 

in Article 4(2) and (3).

Of course, one may ask whether these complications, together with 

the problems of reconciling the national treatment provisions of Rome with 

those quite differently worded ones of the WPPT and the Beijing Treaty,81 

should not lead the Union to take the full step ahead and denounce the 

Rome Convention. That, however, would leave the broadcasters without 

international protection, other than the rudimentary protection under 

the TRIPS Agreement,82 until WIPO manages to get a new treaty on the 

protection of broadcasting organizations adopted and in force. That work 

has so far been going on for some 25 years, and while sometimes optimistic 

bulletins emerge from the WIPO Secretariat, there is still no white smoke to be 

seen. So, it is probably still too early for the European choir to harmoniously 

congregate in performing “Arrivederci Roma”. In the meantime, it remains to 

be seen what can be done to close again the back door protection under the 

Rome Convention and the WPPT, which has now been slammed open by 

the CJEU.

81. See further Blomqvist idem, 71ff.
82. Agreement on Trade-Related Aspects of Intellectual Property Rights Article 14.3.


