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Disclaimers:
(legal) researcher, not a(i) wizard
Developments in progress

EU framework for recommender systems...
Other frameworks
(e.g. P2B
Regulation… cultural
policy AVMSD,
national regulation.,
GDPR,
antidiscrimination
law, competition etc.)
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(High-risk AI
systems...)
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DSA
Proposal
E-Commerce
Directive

Commission:
Fit for purpose!
Parliament:
Clarification
needed!

Inception Impact
Assessments &
Public consultations

Recommender system

Content moderation
•
•

From a “matching” world to “context”
Minimising type-I and II errors! (false
positives + false negatives)*

*Art. 2(o) DSA

a fully or partially automated system used [by an
online platform] to suggest in its online interface
specific information to recipients of the service,
including as a result of a search initiated by the
recipient or otherwise determining the relative
order or prominence of information displayed

Article 29(1) Recommender systems

(...) hosting service which, at the request of a
recipient of the service, stores and disseminates
to the public information (...)

*Art. 2(h) DSA

Very large online platforms that use recommender systems shall set out in their terms and
conditions, in a clear, accessible and easily comprehensible manner, the main parameters used
in their recommender systems, as well as any options for the recipients of the service to modify
or influence those main parameters that they may have made available, including at least one
option which is not based on profiling, within the meaning of Article 4 (4) of Regulation (EU)
2016/679.

EDPS: rather an opt-put?

Article 27(1) Mitigation of risks
Very large online platforms shall put in place reasonable, proportionate and effective mitigation
measures, tailored to the specific systemic risks identified pursuant to Article 26. Such measures
may include, where applicable:
(a) adapting content moderation or recommender systems, their decision-making processes,
the features or functioning of their services, or their terms and conditions;

Risk assessment (art. 26): at least once a year
thereafter, any significant systemic risks stemming
from the functioning and use made of their services in
the Union...

Systemic risk? (news vs. entertainment etc.?)
• dissemination of illegal content through their
services
• any negative effects for the exercise of the
fundamental rights to respect for private and
family life, freedom of expression and
information (...)

Also: Data access by vetted researchers (art. 31
DAS)

• intentional manipulation of their service with an
actual or foreseeable negative effect on the
protection of public health, minors, civic

discourse

AIA

Political guidelines for Commission
“A Union that strives for
more”

European Parliament

put forward legislation for a coordinated
European approach on the human and
ethical implications of AI

Resolutions on ethics, liability,
copyright, AI in criminal matters,
in education etc.

19 February 2020

2017
2019

European Council
‘sense of urgency to address emerging
trends’ while at the same time ensuring
a high level of data protection, digital
rights and ethical standards

2020-2021

European Commission
White Paper on AI - A European
approach to excellence and trust

Artificial Intelligence Act
Proposal*
Regulation; 89 recitals, 85
articles, 9 Annexes (and IA)

EP / Council
2+ years?

Application of regulation only 24
months after entry-into-force
(similar to e.g. GDPR, but compare
e.g. 3 months of DSA – sense of
"urgency"?) with a few derogations

21 April 2021
Data Governance Act (Q4/20)
Digital Services Act (Q4/20)
Data Act (Q3/21?)
Liability of certain AI systems (´22)?

*REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL LAYING DOWN HARMONISED RULES ON ARTIFICIAL INTELLIGENCE
(ARTIFICIAL INTELLIGENCE ACT) AND AMENDING CERTAIN UNION LEGISLATIVE ACTS

Scope...
AI is a “fast evolving family of technologies”
(recital 3)

AI system

Placing on the market
Putting into service
Use of

means software that is developed with one or
more of the techniques and approaches listed
in Annex I and can, for a given set of humandefined objectives, generate outputs such as
content, predictions, recommendations, or
decisions influencing the environments they
interact with (Art. 3(1))
Annex I (everything?)

Annex II/III

Annex II: NLF regulation (machinery, toys,
cableway, medical devices etc.)
8 areas (e.g. educational and vocational
training, management and operation of critical
infrastructure, law enforcement, etc.) +
specific cases

Voluntary application/CoC (art. 69)

* material, geographical (EEA 🤔), time (existing high-risk AI systems)...

Risk-based approach
Unacceptable

high-risk

prohibited
Specific obligations

limited risk

transparency

Minimal risk

all good

manupulation
exploitation

hello legal certainty? 👋

high risk
Art. 6 ff.

Risk Management System (Art 9)
Data and Data Governance (Art 10)
Technical Documentation (Art 11)
Record Keeping (Art 12)
Transparency (Art 13)
Human Oversight (Art 14)
Accuracy, Robustness & Cybersecurity (Art 15)

Benchmark? Intended purpose but also "reasonably foreseen misuses", cf. art. 9(4)

Areas - High-risk AI systems (Annex III)
High-risk AI systems pursuant to Article 6(2) are the AI systems listed in any of the following areas:

3. Education and vocational training
4. Employment, workers management and access to self-employment
5. Access to and enjoyment of essential private services and public services and
benefits
8. Administration of justice and democratic processes
(a) AI systems intended to assist a judicial authority in researching and interpreting facts and
the law and in applying the law to a concrete set of facts.

Schwemer, S. F., Tomada, L., & Pasini, T. (2021). Legal AI Systems in the EU’s proposed Artificial Intelligence Act. Proceedings of the
Second International Workshop on AI and Intelligent Assistance for Legal Professionals in the Digital Workplace (LegalAIIA 2021),
http://ceur-ws.org/Vol-2888/paper8.pdf

So...
AIA

DSA

Scope: AIA = some prohibitions (vague!)
and very specific “areas”;

Scope: DSA = recsys of VLOPs;

Angle: prohibition / design and
development (where applicable; narrow?);
voluntary application?

Angle: DSA: end-user perspective
transparency (but not e.g. individualised
explanation) + (some) influence over system
+ mitigation of recsys

Transparency of recommender systems: common problems, common solutions (or:
issues more amplified in some areas and diverse; profiling ≠ profiling)? And how far
does it get us?
Influence (“power”) over recommendations: user vs. third-parties?
Major (EU and beyond?) developments but…compliance only one starting point for
“responsible” recommender systems

Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3923003
(Long article forthcoming in Morals & Machines)
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