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Mikele Schultz-Knudsen 

The regulation of Muslim practices is hotly debated 
in many European countries, while rules from Is-
lamic law or Muslim cultures are increasingly re-
ferred to by parties in court cases. For Muslims, the 
use of these practices is often connected with a 
deep personal need linked to culture and religion. 
Thus, it is of utmost importance for them to live 
their lives in accordance with their cultural and 
religious beliefs without undue restrictions by le-
gal systems originally designed with other cultu-
ral practices in mind. However, the surrounding 
society also has an interest in creating a cohesive 
society without parallel legal orders, as well as 
an interest in making sure weaker parties within 
the Muslim community are protected by the legal 
system.  

Thus, understanding the relationships between 
Muslim legal practices and European legal systems 
are of increasing importance for legal practitio-
ners, Muslims themselves and researchers. This re-
search field is a great example of the importance 
of interdisciplinary or even multidisciplinary re-
search, since a deep knowledge and understand-
ing of both Western legal systems as well as Mus-
lim cultures and religious practices is needed to 
understand and untangle the various issues.  

This conference was organized by the Centre for 
European and Comparative Legal Studies (CECS) 
at the Faculty of Law, University of Copenhagen 
with financial support from the Danish Dreyer 
Foundation, whose purpose is to promote the in-
teraction of lawyers with the wider community. 
The aim of the conference was to discuss how Is- 
 
 

lamic law and other Muslim norms are being used 
in Europe, how the European legal systems are re-
sponding to it and which solutions can be sugges-
ted. For this purpose, six speakers from across Eu-
rope had been invited to share insights from their 
research. Three other researchers from Denmark, 
also specialized in this field, were assigned as com-
mentators to these talks to provide further insights.  

The conference was well attended, with more 
than 100 people having registered for the confer-
ence ahead of time. The backgrounds of the part-
icipants were diverse and included researchers 
from legal studies, Islamic studies and other fields, 
and from various countries. There were also rep-
resentatives from government institutions and 
NGO’s as well as legal advisors and law students.  

Dr. Hanne Petersen, Professor of Legal Cul-
tures at the University of Copenhagen and head 
of CECS, was chair of the conference and did the 
opening welcome at the start of the day.   
 
Panel 1: Maurits Berger: Understanding  

Sharia in Europe (Leiden University) 
Prof. Berger’s talk was based on a paper he pub-
lished in 2018 in the Journal of Law, Religion and 
State, titled: Understanding Sharia in the West 
(pp. 236 f.), in which he developed a model to de-
scribe interactions between šarīʿa and the West.  

Berger began by stressing that in this field šarī-
ʿa must be defined as what Muslims actually want 
and do. The classical interpretations of šarīʿa are 
only relevant if they correspond with the actual 
practices of Muslims today.   
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However, when looking at what Muslims in Eu-
rope say they want, we find different indications 
of how they understand šarīʿa. Berger referred to 
surveys carried out among Muslims in Britain and 
the Netherlands. In these surveys, many Muslims 
show support for šarīʿa, but also show support for 
democracy and declare themselves loyal to Eng-
land etc. None of these surveys actually defines 
šarīʿa before asking Muslims whether they support 
it, which makes it impossible to interpret the re-
sults. Thus, our knowledge of what European Mus-
lims actually want in regard to šarīʿa is limited.  

Instead, we must look at what Muslims actually 
do. Berger has observed šarīʿa being practiced in 
Europe in three ways: as national law, as foreign 
law through international private law and as in-
formal legal practices.  

Only in few cases is šarīʿa part of European 
national law. This primarily happens in parts of 
Greece, and more implicitly by other European 
countries allowing e. g. ḥalāl slaughter. When it 
comes to international private law, European 
courts might in some cases have to apply regula-
tions from Muslim countries, but there are clear 
limitations to this, e. g. if the regulation goes 
against fundamental legal principles in the Euro-
pean country. Instead, Berger finds that the infor-
mal legal practices of Muslims are the most im-
portant.  

Berger noted that Muslims in Europe do not 
practice all of the domains of the classical šarīʿa. 
Instead, they mainly practice šarīʿa in these do-
mains: a) Religious rules (understood as ʿibādāt, 
ritual rules on prayer, fasting etc., but Berger also 
included dietary laws and dress code in this cat-
egory); b) family relations (including marriage 
and divorce); c) financial transactions and d) in-
teractions with other Muslims and non-Muslims in 
areas of gender issues, political participation and 
others. 

What is characteristic for these informal Muslim 
practices is the large autonomy and variation in 
interpretation and enforcement, mainly due to 
Muslims in Europe having no authoritative judi-
cial authorities to enforce interpretations and due 
to a lack of recognition by the state making legal 
enforcement limited.  

Berger then focused on the Western responses 
to these practices. He divided these practices into 
‘political-legal responses’ (responses invoking legal 
and political values such as rule of law, democracy 
etc.) and ‘cultural-religious responses’ (responses 
focusing on Muslim practices being against local 
customs, culture and tradition). These responses 
do not need to correlate. Some Muslim practices 
might be legal in a European country while simul-
taneously being considered rude and inappropri-
ate according to local customs. Thus, it is impor-
tant to understand the level of conflict. However, 
Berger also mentioned an increasing tendency in 
Western Europe to defend local cultural practices 
by turning it into legislation.  

Finally, Berger’s model identifies the various 
responses Muslims have to the legal and cultural 
context that is regulating their possibilities. He has 
identified four responses used by Muslims. The 
first is ‘šarīʿa adopted’, where Muslims insist on 
following their religion without any compromise 
even if Western law or culture tries to prevent this. 
This especially happens in regard to the rules on 
prayer, fasting etc. The second possible response 
is ‘šarīʿa rejected’, where Muslims decide to not 
apply certain Islamic rules at all. This is generally 
the case for the criminal laws in Islam, which 
hardly any Muslims in Europe are using. The third 
is ‘šarīʿa adapted’, where Muslims follow the Is-
lamic rules, but in an altered version due to the 
Western context. An example of this is the Euro-
pean Council for Fatwa and Research allowing 
Muslims to have an interest-based mortgage in 
certain situations, since the alternative would de-
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prive Muslims of the possibility of homeowner-
ship. Finally, the fourth response ‘šarīʿa = Western 
Law’, where Muslims interpret Islam to be fully in 
conformity with Western law, thus requiring no 
special application. An example of this are those 
Muslims who see a civil divorce as also being re-
ligiously valid.  

The commentator assigned to this presentation 
was Mikele Schultz-Knudsen (University of Co-
penhagen). He commented on Berger’s claim that 
some practices of šarīʿa are ‘rejected’ by Muslims. 
Schultz-Knudsen stated that it is his impression 
that most Muslims would not state it in that way. 
Rather, they would argue that it is the šarīʿa itself 
that tells Muslims to only follow certain rules un-
der certain circumstances. Thus, many religious 
Muslims would not describe themselves as having 
rejected the criminal laws of Islam, rather they 
would say that Islam does not want them to use 
those rules when living in a non-Muslim state. For 
these Muslims, it is therefore not a rejection of the 
šarīʿa, but rather an application of what they see 
as the correct understanding of šarīʿa.  

Schultz-Knudsen also referred to surveys from 
Denmark and Norway which suffer from the same 
problems as the surveys that Berger had referred 
to from UK and the Netherlands, namely that they 
do not define šarīʿa before asking Muslims to state 
their support for šarīʿa. The survey from Denmark 
also shows that the majority of Muslims show sup-
port for the Qurʾān, but also for the Danish con-
stitution, and thus manages to combine their ad-
herence to šarīʿa with democracy, as also stated 
by Berger.  

In a final comment to Berger, Schultz-Knudsen 
stated that it was striking how often cultural dis-
agreements are made into a political-legal response 
by Western states. He mentioned a recent example 
from Denmark, where it has now been made a 
requirement for obtaining citizenship that the ap-
plicants shake hands (without wearing gloves) 
with a representative of the Danish state. The law 

was created to challenge those Muslims, who re-
fuse to shake hands with the opposite sex. Thus, 
what is originally a cultural difference on how to 
greet others has now been made into a legal re-
quirement for citizenship.   
 
Shaheen Sardar Ali: To Register or Not to 

Register? Muslim Marriage Practices in 
the United Kingdom. Some Reflections 
from the Field (University of Warwick) 

Prof. Ali’s talk was based on her latest fieldwork. 
The background for this fieldwork is the spotlight 
that has been put on unregistered Muslim marri-
ages. Some Muslims only have a religiously valid 
marriage and never register their marriage with 
the civil authorities, which most often will lead 
to them legally being treated as an unmarried 
couple, which can have consequences for the legal 
position in case of divorce or death, including in-
heritance. However, there is a lack of empirical 
grounded research among Muslim communities to 
ascertain how widespread this practice is.  

The present research started out by mapping 
registered places of Muslim worship in selected 
areas of the UK, with an aim to identify how many 
were registered to conduct marriages. Based on 
this, a survey was developed, and Ali attended 
several gatherings of Muslims to identify marri-
age practices. The fieldwork was conducted over 
24 months.  

Ali has found that the choice to register or not 
to register is based on a variety of reasons, but 
especially what the parties find convenient, or 
whatever is in their own self-interest. This can be 
problematic when the interests of the two spou-
ses do not align. Thus, some couples simply do 
not bother with registration when they are mar-
ried. They are focused on the religious (and ro-
mantic) importance of getting married, and they 
postpone the actual registration to a later time, 
perhaps never bothering, since the legal effect of 
the registration is not their main priority.   
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Unfortunately, Ali has also found situations where 
the parties were not aware that their marriage had 
not been registered. This can happen in the UK, 
where the parties might think that their imām is 
registered to perform marriages with legal valid-
ity. If the couple does not check this properly be-
fore the ceremony, they might live for many years 
under the false assumption that they are legally 
married. 

In some situations, it is only one of the spouses 
who is unaware that the marriage has not been 
registered. In these cases, Ali has most often found 
it to be the woman, who has wrongly believed that 
her marriage was registered, while the man was 
fully aware that registration had not taken place. 
This can be a deeply problematic practice, since 
it deprives the woman of some of the legal guar-
antees she has in connection with a divorce.  

While the traditional view on these unregister-
ed marriages has often been that it is detrimental 
to the position of women, Ali has also found a very 
interesting new development, in which young 
women are actively choosing to engage in unre-
gistered marriages. In some ways, this is an ex-
ample of a new European version of Islam show-
ing up in the data. Thus, some young people see 
unregistered marriages as a less binding relation 
than a legally valid marriage. Therefore, they use 
these relations as a way to test out a relationship 
before fully committing to a marriage. Due to the 
religious ceremony, these Muslims and their com-
munities see the relationship as being ḥalāl. While 
in the earlier generations of Muslims it was often 
the woman who needed the financial protection 
that a legal marriage entails, Ali has now found 
young women stating that they are the ones who 
do not want to share their assets with a man be-
fore they are certain of the relation. Thus, those 
Muslim women who find it relatively easy to 
leave a religious marriage and who are economic-
ally successful and independent can find it bene-
ficial to enter into unregistered marriages. Ali has 

also found examples of such couples engaging in 
secret religious ceremonies and only informing 
their families of the relationship later. Thus, a new 
generation of Muslims are simultaneously follow-
ing the formal rules of their religion of a religious 
marriage ceremony, while at the same time adop-
ting a lifestyle of testing out a relationship and 
having cohabitation before fully committing to a 
legal marriage.  

Finally, Ali has also found examples of couples 
who engage in unregistered marriages due to po-
lygamy. Some Muslim women see positive bene-
fits in only being a half-time wife, but there are 
no data on the prevalence of this.  

In total, Ali’s research shows that there are var-
ious marriage practices and wishes among Mus-
lims, and that unregistered marriages can happen 
out of forgetfulness, convenience, misunderstand-
ing, deception and by active choice for both men 
and women. In the following Q & A-session, she 
added that the main criteria differentiating the 
different practices were the intergenerational dif-
ference. Younger Muslims have very different 
practices than older Muslims. They are redefining 
Islam and doing it with a European identity. Thus, 
their European understanding of what a relation-
ship is, is colouring their interpretations of Islam.  

Ali also talked about the possibilities for the 
state in affecting these practices. While the state 
has originally had a laissez-faire approach, there 
are now talks of criminalizing imams and others 
who perform marriage ceremonies without regis-
tration. Ali stated that the most important tool in 
her opinion was to develop awareness and confi-
dence among Muslims. 

In his comments to Ali, Schultz-Knudsen added 
that unregistered marriages are also a concern in 
Muslim majority countries, e. g. in Morocco, where 
legislation makes it possible to register a religious 
marriage later, thus making it possible to be re-
gistered as married from your original religious 
wedding date, despite not having been registered 
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originally. These and other creative solutions from 
countries that have dealt with unregistered mar-
riages for many years could potentially be used 
as inspiration for solutions in Europe.  

He also encouraged more research like this 
across Europe, to make it possible to observe how 
these practices differ across countries based on the 
legal and cultural context in each country. It must 
be assumed that legislative differences, such as 
the possibilities for imams to perform marriages 
with legal validity in some European countries 
but not in others, would influence how normal it 
is to be unregistered, and how Muslims see the 
relationship between religion and law.  

He also pointed out that the conclusions by Ali 
regarding the different motivations for entering 
into unregistered marriages are important to be 
aware of when developing legal solutions. If those 
developing solutions are assuming that women en-
tering into unregistered marriages actually want 
to get the legal protection of a marriage, then this 
could harm the position of the women who have 
consciously decided not to be registered.   
 
Panel 2: Torkel Brekke: The Europeanisation 

of Islamic Finance and the Potential for 
Better Financial, Economic and Social 
Inclusion of Muslims in Europe  
(Peace Research Institute Oslo  
and Oslo Metropolitan University) 

Prof. Brekke talked about a project based at the 
Peace Research Institute, which he is carrying out 
with other researchers across four Nordic countries 
(Denmark, Finland, Norway and Sweden). The 
background for the research is that there are no 
official solutions for Islamic finance in the Nordic 
countries. There are no banks offering Islamic 
finance. The few times this has been attempted it 
has failed. However, some Muslims choose to not 
use the traditional financial services, especially 
when it comes to house mortgages. Brekke and 
the other researchers are thus looking at how this 

affects Muslims. Are they excluded from the fin-
ancial market, and how does this influence them?  

Brekke explained what the consequences of fi-
nancial exclusion were. It directly creates inequal-
ity, since it is almost impossible to buy a house 
in the Nordic countries without a mortgage. Be-
coming a house owner is key to achieving middle 
class status, so if many Muslims are unable to do 
this due to clashes between their religious beliefs 
and the legal possibilities in the Nordic countries, 
then this will keep Muslims in a low societal 
status for generations. However, there is also a 
more indirect effect, where it is feared that Mus-
lims feel less of a belonging to the surrounding 
society, if they are not able to own property and 
thus fully become members of the society.  

The study is based on 100 individual inter-
views, 18 focus groups and an online survey 
spread across the Nordic countries, which 2500 
Muslims have replied to.  

Brekke discussed the choice the researchers 
made to go through mosques and other Islamic or-
ganizations to spread their survey and to find par-
ticipants. This means that the study is not repre-
sentative of Muslims who are not in contact with 
mosques, but on the other hand, it allowed easier 
access to more people. In recent years, mosques 
have revolutionized their communication with 
the community, by staying in contact through a 
variety of social media. The survey made it direct-
ly out into private WhatsApp- and Facebook-groups 
due to this choice.  

He also presented a table with statistic data of 
Muslims in each of the Nordic countries, which 
in itself showed an interesting picture. To give an 
example: 75 % of the Muslims in Norway are mem-
bers of a mosque, while the same only holds true 
for 20 to 30 % of the Muslims in Denmark and 
Sweden. This shows that the local culture and the 
local way of organizing and doing things are in-
fluencing how Islam is being practiced, even be-
tween neighbouring countries.   
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The survey contained more than 50 questions. In 
his presentation, Brekke focused on only a few of 
these. The survey showed that a majority of the 
participants found Islamic finance to be an impor-
tant issue for Muslims in the country they live in. 
This tendency was strongest in Sweden, followed 
by Denmark, Norway and then Finland. There al-
so seemed to be ethnic differences, with people 
with Somali ethnic background being more in 
agreement with this statement and Bosnians and 
Turks less so.  

Brekke stated that it was necessary for the gov-
ernments and EU to have an agenda on Islamic 
finance. So far, this has only happened in a very 
limited way, but the issue cannot be ignored for-
ever.  

He also mentioned the fatwā from the European 
Council of Fatwa and Research, which under very 
specific circumstances allows Muslims to take in-
terest-based mortgages in Europe. However, in 
many of the focus groups, Muslims have been 
critical towards this fatwā. Several Muslims have 
stated that they personally do not want to take a 
mortgage, even if their local imam tells them it is 
okay. These Muslims are fine with other Muslims 
taking mortgages, but personally, they want to 
stay away from it, to be on the safe side. This 
seems to be a prevalent opinion.  

He stressed that further research is needed. 
While this has been a large research project in the 
Nordic countries, it is necessary to look into the 
same issues in other European countries. He men-
tioned that some research has been carried out in 
the UK. Research projects looking at this should 
be interdisciplinary and include both legal schol-
ars and people from fields of economy, ethno-
graphy, social science etc. It is also necessary to 
involve the stakeholders, including both Muslim 
organizations and conventional banks.  

He has experienced Norwegian right-wing po-
liticians telling him that they simply do not see 

the legitimacy of doing this research. Neverthe-
less, Brekke disagrees, since it is a question of so-
cial sustainability. The fact that large groups of 
people in a society are outside of the financial 
system is a serious problem for social sustainabil-
ity. It does not necessarily have to be framed as 
šarīʿa compliant finance, according to Brekke, in-
stead it can be called ethical finance. In fact, in 
the UK many non-Muslims use Islamic banking, so 
it is simply a question of framing it as an addition 
to conventional banks.  

In the following Q & A-session, it was asked 
whether it was the society’s responsibility to find 
solutions to the financial problems of Muslims, 
when the cause of it is basically Muslims choos-
ing themselves to not want loans with interest. 
Brekke pointed out that it is not really something 
Muslims choose. It is a belief. For some Muslims, 
especially among Somalis, it is connected with a 
belief that your children might get sick if you live 
in a house based on interest. Beliefs are not some-
thing people choose themselves and it is therefore 
necessary to ask whether the current systems in 
Europe are as neutral as they are often believed 
to be. 

The assigned commentator to this talk was 
Kumm Sabba Mirza (Roskilde University). Dr. 

Mirza added stories about how Muslims being de-
nied help from the banks in relation to housing 
financing causes them to feel a lack of belonging 
to Denmark and other European countries. She 
used an actual case to describe how her own fam-
ily experienced this feeling of not belonging, 
which caused them to invest their money in build-
ing a house in Pakistan instead of doing it in Den-
mark. This process showed that the younger gen-
erations in the family who have been born and 
raised in Denmark do not feel much attachment 
to Pakistan and are culturally much more attached 
to Denmark. They are not interested in moving to 
Pakistan or even in spending their summer vaca-
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tions there. It is a loss for both Muslims in Den-
mark and the Danish society that Muslims end up 
investing their money in Pakistan or other Muslim 
countries instead of Denmark, where they live and 
want to spend their future.  

In connection with this, Mirza also asked Brek-
ke if he had any estimates of the financial loss to 
Western societies due to Muslims investing their 
money abroad. Brekke replied that he did not have 
such estimations, but that he thinks there is a need 
for good economists to calculate the loss to soci-
ety. Brekke does not think that money being sent 
abroad is the largest loss to society, but rather 
that there is a significant loss to society due to 
Muslims paying high rent to live in bad rental 
apartments instead of paying down on their own 
loans. This is both a loss to themselves but also 
for society. Another loss comes from people dir-
ectly leaving Western countries due to not being 
able to invest in property etc. He also pointed out 
that his project has interviewed 40 business 
owners who have been trying to run business 
without lending money with interest. This also 
limits their possibilities and causes financial harm 
to both them and society.   
 
Marie-Claire Foblets: Islam in Europe: Is 

‘Freedom of Religion’ the Appropriate 
Approach? (Max Planck Institute for Social 
Anthropology, Halle/Saale) 

Prof. Foblets’ presentation looked at which legal 
techniques we have for solving these issues be-
tween Western law and Islam.  

She explained that after the Second World 
War, Europe had been welcoming of immigration 
for labor and had facilitated family reunification. 
Some of the immigrants came from Muslim coun-
tries. Because of that, when the first issues of Is-
lamic law showed up in Europe, it became a ques-
tion of private international law. These Muslims 
were simply following the family laws from their  

countries of origin, and the question for courts in 
Europe was to determine to which extent e. g. Pa-
kistani family law should be applied to the situa-
tion of a Pakistani couple living in the Netherlands. 
This led to questions concerning how much of the 
foreign law we should recognize and how to 
avoid forum shopping.  

However, private international law is not a so-
lution for the future, because it only deals with 
international situations involving people who have 
moved from one country to another. Today, and 
in the future, issues arise around Muslims born 
and raised in Europe who are still adhering to 
Muslim norms. Private international law is of 
course still relevant in situations with immigra-
tion, but it does not solve the new situations we 
see today.  

Instead, Foblets looked at whether constitutio-
nal frameworks can solve the problems. However, 
these often overprotect some religions and under-
protect others. Islam is not a religion that easily 
has representation due to the decentralized organ-
ization of the religion. The setup in the European 
states generally assumes that religions do have a 
representation.  

Foblets then turned to human rights and espe-
cially freedom of religion. Are these rights a solu-
tion for the future? Maybe to some degree. Human 
rights are a technique for accommodating diver-
sity. However, they are meant to be corrective. 
They are only meant to be the lower limit, so they 
cannot replace legislative work and policy. They 
also only have effect in actual cases where some-
one claims to have had their rights breached. 
Thus, their use is on an ad hoc basis.  

Currently, human rights are our first technique 
to manage diversity, but that also means that 
everyone proclaims religion as their excuse. If an 
action is due to religion instead of culture, then 
it is suddenly protected by the freedom of reli-
gion. This also means that it is left to the judges  
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to a large degree to understand e. g. the content 
of Islam. Judges are often well intended but not 
equipped for the task. This leads to Muslims los-
ing confidence in the courts when the results do 
not make sense for those who understand the con-
tent of Islam better.  

Instead, Foblets suggests some new techniques 
focused on participatory diversity. She especially 
suggests further developing the possibilities for 
self-determination and free consent in contractu-
al obligations, which will make it easier for Mus-
lims (and others) in Europe to choose to follow 
other rules than the standard ones, as long as 
everyone involved in the contractual relationship 
agrees. However, this requires it to be clear to 
people when they are opting in or out of such ar-
rangements. Other possibilities are to give more 
group rights for Muslims. One example could be 
to give Muslims a quota in the European Parlia-
ment. Foblets also asked why German is a na-
tional language in Belgium while Arabic is not, 
despite the fact that there are more Arabic than 
German speakers in the country.  

She also suggested solutions, which would en-
tail the local community negotiating with a group, 
for instance Muslims, on how to facilitate them 
in the community. However, this would still re-
quire Muslims to have a spokesperson. Another 
possibility would be professional bodies that can 
represent people freely in areas of discrimination.  

Foblets ended with looking at the responsibil-
ity of researchers and gave several suggestions 
for further research. Her first suggestion was to 
look at how we can institutionalize this possibil-
ity of using free consent in contractual obliga-
tions. She gave the example that many Muslims 
are very hesitant to put special clauses in their 
marriage contracts, since it limits their possibili-
ties of changing their mind later. She also sug-
gested that researchers think more sophisticated 

about representation. How can Muslims be rep-
resented? She further suggested a focus on insti-
tutionalization of religious education.  

Outside of legal issues, she also encourages re-
searchers to do more documentation of Muslim 
practices and beliefs. More ethnographic studies 
and more focus on the reasoning of young Mus-
lims are needed. She also encourages a de-prob-
lematizing of the alternative conflict resolution 
that happens in Muslim communities. It is natu-
ral for communities to try to solve their conflicts 
internally and this should not automatically be 
seen as a competition to the state.  

Other than documentation, Foblets also sug-
gested a focus on systematization. Researchers 
need to look at what happens across Europe and 
try to determine where the creative legal reason-
ing is happening. She strongly vouched for mak-
ing databases as an instrument for visibility. This 
could be a database on the legal reasoning used 
for religious accommodation. It could also gather 
the typical cases that we see repeatedly, thus mak-
ing a casebook on how these are solved in differ-
ent European countries. This would make it pos-
sible to take inspiration from creative solutions 
in one country to solve similar problems in other 
countries.  

Mirza pointed out in her comments to this pre-
sentation that while some try to widen the pro-
tection of freedom of religion, there are also op-
posing tendencies trying to replace freedom of re-
ligion with a weaker protection. An example of 
this is the SAS v France case at the ECHR (Euro-
pean Court of Human Rights), in which the court 
found the importance of living together in a soci-
ety more important than the religious freedom to 
wear burqa (burquʿ). Foblets responded to this that 
she found both that case and the cases concern-
ing forbidding the veil in the work place to be 
problematic. The court seems to have concluded  
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that people look neutral when they do not look 
religious. In these cases, the customer’s right to 
not meet a religiously looking person is found 
more important than the religious woman’s right 
to dress as she wants while also being part of a 
work place.   
 
Panel 3: Werner Menski: European Islam  

in the Age of Globalisation and Legal 
Pluralism: Not Easy Being European 
(School of Oriental and African Studies, 
University of London) 

Prof. Menski’s main argument was that in our cur-
rent age of globalization, it has become increas-
ingly dangerous to insist that either ‘law’ or ‘reli-
gion’ each on their own can sustainably manage 
how we live together in Europe and how our mul-
ti-cultural societies should operate. Instead, we 
need to look at more polycentric principles to al-
low for situation-specific forms of solutions. In 
this talk, he presented his kite-model that de-
scribes how to balance between various consider-
ations.  

The model is about how to balance between, 
for instance, religious or cultural rules and state 
law. Menski pointed out that globally, there are 
only three forms of state-centric legal manage-
ment. The first is the global north, including the 
Nordic countries that claims to have one uniform 
law that applies to all citizens regardless of their 
religion or culture. However, even in these legal 
systems specific exceptions can be made based on 
religious freedom. Another form is found in 
among others the US and Canada, which have 
made some general exceptions to their legal sys-
tems when it comes to indigenous groups. The fi-
nal form is found in the global south – including 
the Middle East – and combines having some 
common laws including constitutions, with hav-
ing special laws for different groups when it 
comes to family law and other personal laws. 
Thus, from a state-centric point of view, these are 

our three current models for engaging with reli-
gious and cultural norms. The form used in the 
global south is actually the global majority sys-
tem that is found all over Africa and Asia. This 
means that many immigrants to Europe come 
with this type of legal system in their mind.  

The background for Menski’s model is that we 
are living in a time of rapid change, which is 
making it difficult for both scholars and legal sys-
tems to keep up with and find solutions to new 
situations. Menski has named his model after kites, 
because kites need the right balance between all 
four corners to be able to fly safely. Similarly, to 
develop an alert legal practice and theory, it is 
necessary to keep the right balance between dif-
ferent types of law.  

The four types of law are: natural law (the in-
dividual’s values, ethics and religion), social norms 
(coming from a group or society), state law (made 
by the state) and the combination of new natural 
law with global positivism (human rights instru-
ments and other global developments).  

Menski also described the four corners as 
Power-from-within, Power-with-others, Power-
over and Power-from-within-and-over.  

These four types of law exist in all legal and 
religious orders and have always been there. 
Thus, they are also present within Islamic law it-
self, where it could be said that the corners con-
sist of the natural law made by God (the Qurʾān), 
the law of the society (sunna), the state law (qā-
nūn) and international law (dunyā, siyar). This 
means that what is called šarīʿa is actually a legal 
pluralism combining all of these sources. In this 
way, each of the four corners of the original model 
also contain elements of the three other corners.  

According to Menski, we always have to con-
sider all four corners of the model (natural law, 
social norms, state law and international law) 
when making a legal decision. If an agent (such  
as a judge) were to only consider state law (thus 
seeing that as the only law without considering 



Mikele Schultz-Knudsen: Conference Report: Islam and Europeanization –  
Legal Perspectives, CECS Copenhagen, October 4, 2019 180 

 

personal values, norms of society or international 
law) it would lead to a crash, just as a kite crashes 
if all weight is in one corner. We see attempts at 
this in Europe where state-centric and secular-
dominated actors claim that religion is simply 
not law and that state law gets to control religion. 
This denies religion and culture any place in 
shaping and influencing the law. However, the 
opposite approach, like a Muslim choosing only 
to follow the Qurʾān and not societal norms, state 
law or human rights, is also problematic. Thus, 
state law needs to accept a place for religion, but 
religion also needs to accept a place for state law. 
Other approaches burn the bridges between dif-
ferent views, leading to inequality and a toxic en-
vironment.  

Menski’s suggestion is instead to highlight the 
key role of individual agency and alertness for the 
legal agents. This means making responsible legal 
and religious decisions by navigating the legal 
and cultural context.  

So how to find such a balance? Menski sug-
gested that the legal agents, such as a judge, 
should always know who they are, what they want 
to achieve and why. Therefore, they should begin 
by defining which of the four corners they see 
themselves primarily in, e. g. a judge in a nation-
al court having a state law perspective. However, 
instead of only looking at their own perspective, 
the next step in the kite model would be to look 
at all four corners again and try to connect the 
primary identity with the other corners. This 
means accepting that state law, human rights, re-
ligion, tradition and society will play a role in the 
legal decision.  

An example could be a Muslim who wants to 
follow her religion but who realizes that she can-
not just follow religious interpretations from 1500 
years ago without considering which society and 
culture she is living in (which traditional Islamic 
law also allows for). Thus, in addition to religion 
as her primary corner, she includes the corner on 

social norms. Then she realizes that she also needs 
her actions to be lawful, so she thinks about how 
to balance the ideals in her religion with the re-
ality of state law, thus including the third corner. 
Finally, she might realize that her practices also 
need to live up to basic human rights. Similarly, 
a national judge follows state laws, but he also 
needs to combine this with human rights and he 
might realize that he needs to take into account 
both the religious and cultural context to reach 
decisions that actually work in practical life and 
are not oppressive.  

The model is useful both for self-reflection 
and for analysing where other actors have placed 
themselves, thereby better understanding their 
decisions and how they take the different corners 
into account.  
 
Effie Fokas: The Role of the European Court 

of Human Rights in Relation to Islam 
across Europe (Hellenic Foundation for 
European and Foreign Policy, Athens) 

The presentation from Dr. Fokas looked at var-
ious cases from the ECHR dealing with Islam.  

Fokas mentioned that questions on Islam main-
ly show up in cases regarding freedom of reli-
gion, expression and assembly, as well as in cases 
on discrimination and on the right to education. 
The rules in the European Convention on Human 
rights are quite elastic and have limitations, which 
makes it possible to discuss where the exact lim-
its are for states trying to restrict these freedoms 
for Muslim.  

Some of the earliest cases Fokas has identified 
regarded the religious autonomy of Muslim com-
munities in Greece and Bulgaria, and whether 
these communities had the right to elect their 
own religious leaders. In these cases, the Court 
ruled in favour of the Muslim community.  

However, in most of the other identified cases, 
which mainly had to do with the right to wear a 
religious dress and/or a headscarf, the court found 
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that the states had not violated the rights of Mus-
lims. Examples include states telling primary 
school teachers and students not to wear hijab 
(ḥiǧāb), banning the burqa in public spaces and 
allowing employers to forbid the headscarf in the 
workplace.  

Fokas went through several of these cases to 
show how the Court often refers to secularism 
and the need to preserve the secular nature of the 
state. This concern then allows the member states 
to restrict the freedom of Muslims. However, sec-
ularism – as opposed to religious freedom and 
freedom of expression – is not mentioned in the 
convention at all. Regardless of this, it has re-
ceived a prominent role in cases concerning Mus-
lims in which religious freedom is rejected for the 
protection of secularism.  

Fokas argued that there seems to be a double 
standard in this regard, since secularism is not 
applied in the same way in cases to do with Chris-
tianity. For instance, the court allowed Italian 
schools to have crucifixes on the wall and did not 
find that this was a violation of the right to have 
children educated in a neutral and secular envi-
ronment. On the other hand, the court has al-
lowed states to forbid teachers and students from 
wearing hijab based on the need for secularism.  

She also pointed out that the court is potenti-
ally influenced by politics and might be placing 
political concerns over the freedom of religion. 
She referred to several scholars criticizing the 
Court for this. The margin of appreciation, allow-
ing the states a certain leeway, is used a lot in 
cases concerning religious freedom. In the case 
concerning crucifixes, there was a massive cam-
paign in the years leading up to the final judg-
ment attempting to influence the Court to rule in 
favour of the state, which it eventually did. In the 
current context, where a country like Britain has 
threatened to leave the Convention, the Court is 
avoiding making decisions that might upset the 
governments, especially of the larger countries. 

Fokas then discussed whether it would be better 
for Muslims to forum shop and take their cases to 
the European Court of Justice (ECJ), which now 
also has a fundamental rights charter and a num-
ber of EU-directives protecting religion, race, eth-
nicity etc. However, the ECJ is also under polit-
ical pressure, and in recent cases concerning the 
right to wear a headscarf in the workplace, the 
ECJ prioritized the right of the company to have 
neutrality. 

However, it is not a uniform jurisprudence. In 
one of its most recent cases on headscarves, Lachiri 
v. Belgium, the ECHR found that a violation had 
taken place when Belgium had excluded a civil 
party from a courtroom due to her headscarf.  

The assigned commentator for this presenta-
tion was Malthe Hilal-Harvald (University of 
Copenhagen). He pointed out the connection be-
tween Fokas’ criticism of the ECHR and Foblets’ 
suggestion that it is time for other instruments 
than human rights. 

Hilal-Harvald criticized the use of terms such 
as ‘neutrality’ in the ECHR decisions, since in re-
ality it ends up giving the member states the right 
to prioritize Christianity over Islam and call it 
‘neutrality’. The states have the power to decide 
how things are defined and interpreted, and the 
Court is allowing it. The example of this is the 
member states defining a crucifix as a cultural 
thing and the hijab as a political thing, thus pro-
moting the crucifix in government institutions and 
schools while forbidding the hijab out of ‘neutral-
ity’. The court has not found a good way to deal 
with this.  

In the following Q & A-session it was argued by 
some participants that the Court has to think po-
litically. There is no point in insisting on very 
strong rights if this will lead to the UK, France, 
and Russia leaving the convention. In that regard, 
it might be better for the Court to give a decent 
protection for many, rather than giving a very 
good protection that will end up only helping a 
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few. Fokas also mentioned that it is important to 
use the court strategically. Currently sexual min-
orities are able to use the Court to push for more 
rights. However, the Court has been accepting 
many regulations aimed at Muslims, but there 
are also internal conflicts at the Court and often 
dissenting opinions in these cases.   
 
Hanne Petersen: Concluding Remarks 

(University of Copenhagen) 
Prof. Petersen took the floor again to give a short 
conclusion on the day. The final panel discussion 
had focused on the negative, the political pres-
sure and the erosion of religious freedom, but Pe-
tersen ended the day on a positive note. She com-
pared the conference with a conference she had 
been part of in 2006, during the Cartoon Crisis, 
at a time where the feeling of crisis was much 
more present than at the current conference. She 
referred to the term ‘moral panics’ used by Doris 
Lessing. The Western reaction to Islam in Europe 
has been in many ways such a moral panic, but 
Petersen believes that it is now in a later stage. 
The younger generation, and more and more the 
governments of Europe, are increasingly more fo-
cused on the panic over climate change. In that 
way, the ‘War on Terror’ and thereby the most 
visible conflicts between Islam and the West are 
no longer the main problem on the agenda.  

Petersen then said that we have a shared re-
sponsibility. Law is based on negotiations and 
currently Europe is negotiating how to deal with 

the Muslim minority. There is a need for adap-
tion, also by Muslims but not only by Muslims. 
The majority in Europe also need to adapt be-
cause Europe is a minority in the world. In con-
clusion, this area is more mature and less con-
flicted than it was 10 years ago, but at the same 
time, it has become even more diverse and diffi-
cult to navigate in. Therefore, there is still a need 
to make sure that our legal system is able to 
handle this.  

Overall, the conference brought many new per-
spectives on the relationship between Islam and 
Western law. It showed how diverse the practices 
of Islam are, and how a new generation of Mus-
lims is applying Islam in new ways, due to their 
European culture and context. However, the con-
ference also highlighted issues of social sustain-
ability, as well as Muslims experiencing exclu-
sion and other problems due to Western law hav-
ing been made without regard to these cultural 
and religious practices. There is a need for legal 
solutions to be developed further. The presenta-
tions provided many suggestions for such solu-
tions, as well as recommendations for further re-
search to be carried out.  

The conference will be followed by a special 
issue of the journal Naveiñ Reet: Nordic Journal of 
Law and Social Research, to be published in 2020, 
which will focus specifically on Islam and law in 
the Nordic countries and will also include contri-
butions from some of the speakers. 
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