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Clelia Lacchi, Preliminary References to the Court of Justice of the European Union and
Effective Judicial Protection. Brussels: Larcier, 2020. 348 pages. ISBN: 9782807922785. EUR
90.

As will be well known to the readers of this Review, the preliminary ruling procedure, which
today we find in Article 267 TFEU, has played a crucial role in the development of EU law.
Some of the most fundamental EU law principles were laid down in connection with
preliminary rulings.The readers will also be fully aware that a reference for a preliminary ruling
is a request from a national court of a Member State to the ECJ to give an authoritative
interpretation on an EU act or a decision on the validity of such an act. In this situation the ECJ
does not function as a court of appeal which rules on the outcome of the main proceedings
before the referring court: it gives judgment neither on the facts in the main proceedings nor on
the interpretation and application of national law. It does not pronounce formally on the
concrete application of EU law in the main proceedings. Moreover, while a preliminary ruling
is normally given in the form of a judgment, the ruling is addressed solely to the referring court;
not to the parties to the main proceedings. Consequently, only the referring court’s subsequent
decision can be enforced against those parties. In other words, as a matter of principle the
preliminary reference procedure is an expression of an interplay and allocation of tasks between
national courts and the ECJ.

The fact that the preliminary reference procedure is a dialogue – or a collaboration –
exclusively between the ECJ and Member State courts means that Article 267 itself does not
confer any right of referral on the parties to the main action (T-377/00 etc., Philip Morris v.
Commission, paras. 105–107). Nevertheless, from an early point in time the ECJ’s preliminary
rulings have in practice been decisive in protecting the rights of individuals – not least when EU
law confers rights on these. Indeed, increasingly not only the ECJ but also the ECtHR as well as
several Member State courts have come to ascribe a decisive role to the preliminary ruling
procedure for effective judicial protection within the Union. It is therefore not surprising that
over the last two decades a growing number of legal observers have examined the overlapping
field between preliminary rulings and effective judicial protection.

Despite this growing attention to the topic, there continues to be room for an in-depth
examination. It is therefore very welcome that Lacchi set out to examine the topic in her
doctoral dissertation. In July 2017 she defended her dissertation on “Preliminary references to
the Court of Justice of the EU: A right for individuals?”, which she has now turned into a book.
The fundamental question underlying Lacchi’s book is “whether the right to effective judicial
protection under Article 47 of the Charter should be interpreted as including the preliminary
reference procedure to the ECJ” (p. 28). In this respect she elaborates that “one should first ask
whether and in which way this procedure is related to the protection of individuals’ rights and,
more specifically, to the right to effective judicial protection under Article 47 of the Charter.
Second, the question is whether the right to effective judicial protection of individuals
establishes certain duties for Member States and/or national courts related to the preliminary
reference procedure” (p. 28).

The book is divided into two parts, each made up of three chapters. In part one Lacchi
examines effective judicial protection through preliminary references in the case law of the ECJ
(Ch. 1), that of the ECtHR (Ch. 2), and that of constitutional courts of seven of the Member
States (Austria, Croatia, the Czech Republic, Germany, Slovakia, Slovenia, and Spain; Ch. 3).
In part two, Lacchi sets out to rethink the preliminary reference procedure in light of the right
to effective judicial protection. She first considers the national courts’ mandate as referring
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courts in light of the right to effective judicial protection (Ch. 4). Next, she examines this
mandate in light of Member States’obligation to ensure the right to effective judicial protection
(Ch. 5). And, finally, she turns to examine which remedies can be used to enforce the obligation
to refer preliminary questions (Ch. 6). The full work is rounded off with a conclusion – and
there are also specific conclusions after each of the two parts. Arguably, Lacchi’s key finding is
that EU law imposes an obligation on Member States to ensure that individuals have access to
court whenever the rights that individuals may derive from EU law may be compromised, and,
in particular, that “access to court” must be understood as “access to a referring court”.
Moreover, based on her examinations, Lacchi also argues that a national court ruling in last
instance could be required to give reasons for its decision not to refer, “either when there was a
request of the parties to the proceedings or when there was not” (p. 289).

As this work was based on a doctoral dissertation, it was surprising that some of the detailed
examinations that would have been part of the original dissertation have either been excluded or
considerable simplified in the book, to an extent that detracts from its value. By way of
illustration, instead of providing a detailed discussion of the Mangold case and other cases
regarding the possibility of fabricating a case to challenge a Member State’s legislation via the
preliminary ruling procedure as would be befitting for a doctoral thesis, the book simply
provides a reference to Sarmiento’s comments that theMangold case had been fabricated (p. 62,
fn. 227).

As mentioned, Lacchi defended her doctoral dissertation in 2017 whereas the book was only
published in 2020. Unfortunately, it appears that it was not possible to make a thorough revision
so as to take fully into account those developments that have occurred during the three years that
passed between the submission of the dissertation for its defence and the publication of the
book. At times the reader is left with the impression that the book has had a “repaint of the
exterior” without an “overhaul of the interior”; there are, for example, references to “recent”
ECJ judgments and Opinions which were not that recent when the book was published. A
peculiar illustration of this is where Lacchi points to the UK as one of three Member States
where the courts are ready to follow the wishes of the parties within the context of the
preliminary ruling procedure. Since the UK left the EU on 31 January 2020 – before the
finalization of the manuscript, judging by some of the case law references – it is somewhat odd
to refer to it as a Member State. Another indication that the manuscript was prepared under real
time constraints is the fact that the final text clearly would have benefited from a more careful
check before going to press. Thus, whereas the book has generally been written in a clear and
readily understandable English, it leaves an impression of being nonidiomatic and needing a
meticulous proofreading. A weakness is also that the index is very short (aproximately
two-and-a-half pages) and of limited use, whilst the alphabetical table of cases merely lists the
cases without providing the reader with references to the pages where they are mentioned in the
book.

Despite the above weaknesses there is no doubt that Lacchi has chosen to examine a very
interesting topic. The analysis that this reviewer considers to be the most interesting in the book
we find in Chapter 2, where Lacchi examines the ECtHR’s interpretation of the right to a fair
trial related to the Article 267 preliminary reference procedure. In this respect she rightly
concludes that “an unreasoned refusal constitutes in itself a violation of Article 6(1) ECHR
insofar as according to the ECtHR’s assessment the preliminary question is relevant to the
dispute and the applicant made a request to the national court” (p. 91). Based on a careful
examination of the ECtHR’s case law Lacchi moreover concludes that “[t]his rather formalistic
approach was mitigated in the most recent case law, where the ECtHR pointed out that the duty
to provide reasons [is] linked to the circumstances of the case and an implicit reasoning or no
detailed justifications can also be considered sufficient” (p. 91).

Whereas the present reviewer fully agrees with this conclusion, it would have been more
useful to the reader if, on the basis of her careful examination of the applicable case law, Lacchi
had clearly identified and thoroughly examined those five situations in which a Member State
court of last instance may decline to make a preliminary reference without directly providing
express reasons for this – yet not infringe Article 6 ECHR.
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Those who have previously come across Clelia Lacchi’s writings will know her as a very
able legal scholar. The topic of Lacchi’s book is both timely and relevant, and Lacchi provides
some skilful analyses of the topic’s many different aspects. However, as will be clear from this
review, there is no rose without a thorn.

Morten Broberg
Copenhagen
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