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ENFORCEABILITY OF THE RIGHT TO
AFFORDABLE HOUSING IN HONG KONG:
REVISITING HO CHOI WAN V HONG KONG

HOUSING AUTHORITY

Nabil M Orina*

The question of enforceability of socio-economic rights

has received considerable attention in scholarship. Hong

Kong courts have been measured in their approach and

have given more deference to the government's policies

when interpreting these rights. This may be attributed to

Hong Kong's piecemeal approach to incorporation of the

provisions of the International Covenant on Economic,
Social and Cultural Rights (ICESCR) into domestic law.

By focussing on the enforceability of the right to

affordable housing, this article interrogates the Court of

Final Appeal's decision in Ho Choi Wan and offers

propositions on a pragmatic approach to interpretation

of socio-economic rights drawing on judicial

developments in South Africa and Kenya.

INTRODUCTION

The question of enforceability of social and economic rights has

always taken centre stage in the debate on the nature of legal

rights. Despite having been recognised in the Universal

Declaration of Human Rights (UDHR) alongside civil and

political rights, socio-economic rights have lagged behind in their

development in domestic jurisdictions owing to what may be

challenges of enforceability.1 This challenge is made obvious in

* Nabil M. Orina is a Postdoctoral Research Fellow at iCourts: Centre of
Excellence for International Courts, Faculty of Law, University of
Copenhagen and a lecturer at Moi University, School of Law, Kenya.
The author thanks Walter Khobe and Joshua Nyawa for their insightful
comments on earlier drafts of this article.
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many jurisdictions that have express provisions in regard to civil

and political rights but fewer that address socio-economic rights.

Much, however, has to do with the judicial approaches and attitude

towards such rights. In Hong Kong, for instance, courts have

shown reluctance in interfering with government policy, arguing

that they are not best suited to deal with socio-economic issues.2

Some judges have observed that socio-economic rights as created

in the International Covenant on Economic, Social and Cultural

Rights (ICESCR) were merely aspirational in nature and are to be

realised progressively, and thus they do not create absolute

obligations.3

The challenge in Hong Kong can also be seen in the

failure to incorporate into domestic law most of the obligations

under the ICESCR. While courts are not inhibited in applying

these provisions when adjudicating domestic applications of

socio-economic rights, they have taken a cautious approach.4 In

some cases where the domesticating law is of a general nature,
deference is given to the discretion of the government but subject

to the power of the courts to exercise judicial review. Relevant to

the discussion herein, the right to affordable housing is given

effect through the Housing Ordinance but without definition of

what amounts to affordability. The discussion will therefore focus

on the Court of Final Appeal's (CFA) decision in Ho Choi Wan v

Hong Kong Housing Authority5 (Ho Choi Wan) from the

perspective of enforceability of socio-economic rights, where the

domestic law contains a general obligation but lacks express

provisions that would be a yardstick for the attainment of such a

right or lead to a legally enforceable right.

Whilst this inquiry does not seek to propose any policy

measures and certainly not a formula for domestic recognition of

socio-economic rights, it seeks to establish that there is sufficient

basis for judicial enforceability of the right to affordable housing

Ellen Wiles, 'Aspirational Principles orEnforceable Rights? The Future
for Socio-Economic Rights in National Law' (2006) 22 American
University International Law Review 35, 36.

2 Michael Ramsden, 'Using the ICESCR in Hong Kong Courts' (2012)
42(3) HKLJ 839, 839-40.

3 Chan To Foon v Director ofImmigration [2001] 3 HKLRD 109 [72].
4 See Johannes Chan, 'Basic Law and Constitutional Review: The First

Decade' (2007) 37 HKLJ 407, 413.
5 [2005] 8 HKCFAR 628.
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in Hong Kong and how that can be done. The first part of this

article provides a general background on socio-economic rights

and their enactment under Hong Kong law. This is followed by a

critical analysis of the seminal case, Ho Choi Wan, particularly

focusing on how the court went about adjudicating the socio-

economic claims raised in this matter. This article ultimately

concludes with propositions on the case for a pragmatic approach

to judicial enforcement of socio-economic rights in Hong Kong

law.

I. SOCIO-ECONOMIC RIGHTS

A. The General Nature

Civil and political rights are regarded as negative rights6 that

prevent a state from doing something that would breach them,
subject to any limitations that may be recognised in law, while

economic, social and cultural rights are positive rights that require

a state to take certain action to fulfil them.7 For instance, while the

International Covenant on Civil and Political Rights (ICCPR)

expressly recognises that individuals have rights thereunder, the

ICESCR requires the state to recognise the rights thereunder

progressively depending on availability of resources. This

general demarcation of the nature of these two categories of rights

explains the approach over the years by states despite both sets of

rights having been recognised in the UDHR. While it is beyond

the scope of this article to comprehensively engage in the debate

on the nature of socio-economic rights, it aims to point out the

main arguments on both sides to highlight the dilemma faced by

courts in adjudication of socio-economic rights.

It has been argued that rights are only those that can be

legally enforced through courts.9 The argument goes that rights

should be seen in the context of an enforceable contract between

6 Ran Hirschl, 'Negative Rights vs. Positive Entitlements: A
Comparative Study of Judicial Interpretations of Judicial
Interpretations of Rights in an Emerging Neo-Liberal Economic Order'
(2000) 22 Human Rights Quarterly 1060, 1071.
Ramsden (n 2) 856.

8 Ramsden (n 2) 856-857.
9 Aryeh Neier, 'Social and Economic Rights: A Critique' (2006) 13

Human Rights Brief 1, 1.

3
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citizens and the state. 10 In a report before the Legislative Council,
it is noted that, 'Hong Kong enacted the Bill of Rights Ordinance

in June 1991. However, the Ordinance only covers the ICCPR

because the government is of the view that rights under the

ICESCR cannot be easily enforced in the courts.'" This view of

the nature of socio-economic rights is again reiterated in reports

submitted by Hong Kong to the United Nations Committee on

Economic, Social and Cultural Rights (CESCR), the body that

monitors compliance with ICESCR, where it is noted that these

rights 'are in the form of objectives to be achieved progressively

and are not rights which individuals could easily enforce in the

courts. They are not, therefore, well suited for inclusion in a Bill

of Rights designed to give people the right of direct action in the

courts'.12

These concerns underlie the often-raised objection to the

enforcement of socio-economic rights that their enforcement by

the courts would violate the separation of powers doctrine. It is

contended that it would be undemocratic to let courts usurp the

role of the executive and legislature in formulating policy and

passing laws on utilisation of resources.13 The proponents of this

approach, therefore, argue that the question of how to allocate

resources should be left to the legislature which is representative

and 'should not be settled by some person exercising superior

wisdom, who comes along as a sort of Platonic guardian and

decides this is the way it ought to be'." Similarly, it is argued that

the courts may lack the technical knowledge for expending

resources on behalf of the state.15 Lon Fuller has advanced this

line of thought in his 'polycentricity' argument.16 Fuller posits that

10 ibid.
Research and Library Services Division, 'The Implementation of the
International Covenant on Economic, Social and Cultural Rights in
Overseas Jurisdictions and Hong Kong' (April 1995) [22]
<www.legco.gov.hk/yr97-98/english/sec/library/9495rp02e.pdf>
accessed 5 April 2019.

12 ibid [22] quoting the Second Periodic Report on Hong Kong regarding
Articles 10 to 15 of the ICESCR.
Neier (n 9) 2. See also Eric C Christiansen, 'Adjudicating Non-
Justiciable Rights: Socio-Economic Rights and the South African
Constitutional Court' (2007) 38 Columbia Human Rights Law Review
321, 322.

14 ibid.
15 Christiansen (n 13) 349-50.
16 See generally Lon Fuller and Kenneth I Winston, 'The Forms and

Limits of Adjudication' (1978) 92 HLR 353, 394-404.
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there are limits to adjudication and some matters should be left to

the market (or legislature) to resolve. This is because polycentric

tasks entail various variables and a change in one variable will

produce changes in all others. He demonstrates this

interconnection through a spider web - when an action is taken to

address an individual issue, a tug on any part of the web, it

reverberates through the entire system, affecting both potential

future actions, as well as the parameters that led to the original

decision." Over the years, it has been appreciated that the degree

of polycentricity in socio-economic rights litigation is extremely

high. In Soobramoney v Minister of Health (Kw aZulu-Natal),18 for

instance, the court rejected the applicant's attempt to draw a line

between 'terminal' illnesses and other illnesses in construing the

right to emergency treatment.19

The extent of enjoyment of economic social and cultural

rights in a society may also be seen in light of compromises in the

power balance. A capitalist society hinged on free markets will

have minimal concern for securing these rights, while a

communist state has a higher degree of interference in the

economic markets and as a result the affairs of its citizens would

be expected to play a bigger role in social welfare. The weakness

of such a premise in regard to free market economies is the

assumption that the economic freedom granted by the state would

achieve an equitable society. The contrary, however, is true and

non-interventionist policies may inhibit the realisation of equality

in a society by ignoring the economically disadvantaged. As noted

by the CESCR in its Concluding Observations on Hong Kong's

first report in light of the ICESCR:

the economic policies of HKSAR, based

essentially on the philosophy of 'positive non-

interventionism', i.e. keeping taxes low and

limiting government expenditure to the

provision of essential services, in accordance

with Article 5 of the Basic Law, which

guarantees its free trade, free enterprise and low

tax regime for at least 50 years, have had a

17 ibid 395.
is Soobramoney v Minister of Health (KwaZulu-Natal) 1998 (1) SA 769

(CC).
19 ibid [19].
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negative impact on the realisation and

enjoyment of the economic, social and cultural

rights of Hong Kong's inhabitants, the more so

as those policies have been exacerbated by

globalisation.2

It has, however, been argued that socio-economic rights

are intricately linked with civil and political rights. Taking the

example of the right to housing, the United Nations notes that this

interdependence is best expressed through this right, which would

foster the full enjoyment of, 'such rights as the right to human

dignity, the principle of non-discrimination... and the right not to

be subjected to arbitrary interference with one's privacy, family

home or correspondence...'2 1 It has been argued that one of the

approaches that can be used for enforcing socio-economic rights

would be the invocation of civil and political rights as a means to

achieving socio-economic rights.22 One may invoke, for instance,
the freedom from 'inhuman and degrading treatment' in relation

to inadequate living conditions.23 The Indian Supreme Court has

taken this approach in Olga Tellis v Bombay Municipal

Corporation24 (famously known as the 'Pavement Dwellers

Case') read a 'right to livelihood' from 'right to life'. The court

observed:

The sweep of the right to life conferred by Article 21 is

wide and far reaching. It does not mean, merely that life cannot be

extinguished or taken away as, for example, by the imposition and

execution of death sentence, except according to procedure

established by law. That is but one aspect if the right to life. An

equally important facet of the right to life is the right to livelihood

20 United Nations Committee on Economic, Social and Cultural Rights,
'Consideration of Reports Submitted by States Parties under Articles 16
and 17 of the Covenant' (11 May 2001) [14]
<www.cmab.gov.hk/en/press/reports_human.htm> accessed 5 April
2019.

21 United Nations, Fact Sheet No 21, The Human Right to Adequate
Housing <www.un.org/ruleoflaw/files/FactSheet2len.pdf> accessed
on 2 April 2019 (Fact Sheet No 21).

22 \Wiles (n 1) 41.
23 ibid. See also Government of the Republic of South Africa v Grootboom

2001 (1) SA 46 (CC) [23].
24 AIR 1986 SC 180.
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because, no person can live without the means of living, that is,
livelihood.25

With increased attention on socio-economic rights in the

past few decades, the distinction between civil and political rights,
on one hand, and socio-economic rights, on the other, is shrinking.

B. Socio-Economic Rights under Hong Kong
Law

The Basic Law recognises that the application of the ICESCR

alongside the ICCPR as were applicable before the handover shall

continue to be implemented through domestic legislation.26 The

provisions of the ICCPR were incorporated into domestic

legislation through the Bill of Rights Ordinance on 8 June 1991.27

On the other hand, the ICESCR has not been entirely incorporated

into legislation but has been enshrined in various laws in addition

to recognition of some socio-economic rights in the Basic Law

itself. As noted by the then Secretary for Home Affairs Dr Patrick

Ho in response to a question by a member of the Legislative

Council:

there is no single law - corresponding to the

Hong Kong Bill of Rights Ordinance in relation

to the ICCPR that incorporates the ICESCR into

Hong Kong's domestic legal order. However,
ICESCR provisions are incorporated into our

domestic law through several Articles of the

Basic Law (for example Articles 27, 36, 37 137,
144 and 149), and through provisions in over 50

Ordinances.28

25 ibid 23.
26 Art 39 of the Basic Law of the Hong Kong Special Administrative

Region provides:
'The provisions of the International Covenant on Civil and Political
Rights, the International Covenant on Economic, Social and Cultural
Rights, and international labour conventions as applied to Hong Kong
shall remain in force and shall be implemented through the laws of the
Hong Kong Special Administrative Region...'.

27 Hong Kong Bill of Rights Ordinance (Cap 383).
28 Legislative Council, 'Legislative Council Question 2: Implementation

of the International Covenant on Economic, Social and Cultural Rights
in Hong Kong' (Constitutional and Mainland Affairs Bureau, 6 April

7
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In justifying its failure to fully implement the ICESCR,
the Hong Kong government has argued that in order to fulfil

obligations under the Convention, legislative and administrative

mechanisms were being enacted in a progressive manner.29 In

effect, most of the provisions of the ICESCR, not just on the

substantive rights but also principles on enforcement and the

applicable standards for review, have not been incorporated into

Hong Kong law.

The effect of failing to fully incorporate the ICESCR is

that courts have been hesitant to interpret specific laws as

incorporating the rights under the ICES CR. Karen Kong attributes

this problem to a lack of a rights-approach to legislative drafting

and policy making.30 In Ho Choi Wan for instance, the majority

was not convinced that the Housing Ordinance incorporated the

requirement of affordability under the ICESCR.31 Bokhary PJ in

his dissenting opinion, however, held that the law under section

4(1) required the Housing Authority (the Authority) to provide

affordable housing and there was no need to resort to the ICESCR

for interpretation even though one could do that.3 2

Where the courts have found an enforceable socio-

economic right, there is, arguably, unsettled jurisprudence on the

correct test for assessing any limitation to socio-economic rights

with different courts adopting different standards. InFok Chun Wa

v The Hospital Authority,33 the court applied the justification test

in finding that the Hospital Authority had not acted

discriminatorily in charging different obstetric charges for

mainland Chinese mothers who were not residents as compared

with those who had Hong Kong residency status. In that case, the

court was of the view that it would not interfere with the

government's allocation of resources unless an impugned policy

is 'manifestly without reasonable foundation,' a standard applied

2005) <www.cmab.gov.hk/en/upload/20050406humanq02_e.pdf>
accessed 26 July 2020.

29 Research and Library Services Division (n 11) [32].
Karen Kong, 'Social Justice and Social Rights in Hong Kong: Recent
Judicial Review Developments and Proposals for Legislative Change'
in Surya Deva (ed), Social-Economic Rights in Emerging Free
Markets: Comparing Insightsfrom India and China (Routledge 2016).

31 Ho Choi Wan (n 5) [47].
32 ibid [68].

[2012] 2 HKC 413 (CFA).

8 (2020) Vol 14
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by the European Court of Human Rights in regard to domestic law

of the EU member states where a large margin of appreciation is

afforded to state parties.3 4 In Kong Yunming v Director of Social

Welfare,35 the CFA adopted the proportionality analysis while

agreeing with the reasonableness assessment in Fok Chun Wa

holding that a restriction on a right, 'will only be held to be

disproportionate if it is manifestly without reasonable

foundation'. 36

C. The Right to Affordable Housing

The right to affordable housing is derived from the right to

adequate housing. The ICESCR requires states to 'recognise the

right to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the

continuous improvement of living conditions.' The CESCR notes

in its General Comment No 4 that 'while adequacy is determined

in part by social, economic, cultural, climatic, ecological and other

factors... it is nevertheless possible to identify certain aspects of

the right that must be taken into account for this purpose in any

particular context'.37 The CESCR identifies affordability, among

others, and extrapolates the following:

Personal or household financial costs associated with

housing should be at such a level that the attainment and

satisfaction of other basic needs are not threatened or

compromised. Steps should be taken by States parties to ensure

that the percentage of housing-related costs is, in general,
commensurate with income levels. States parties should establish

housing subsidies for those unable to obtain affordable housing,
as well as forms and levels of housing finance which adequately

reflect housing needs. In accordance with the principle of

affordability, tenants should be protected by appropriate means

against unreasonable rent levels or rent increases. In societies

ibid [71]-[76].
[2014] 1 HKC 518 (CFA).

36 ibid [43].
37 UN Committee on Economic, Social and Cultural Rights General

Comment No 4: The Right to Adequate Housing (Art 11(1) of the
Covenant) (Refworld, 13 December 1991) [8]
<www.refworld.org/pdfid/47a7079al.pdf> accessed 10 April 2019
(General Comment No 4).

9
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where natural materials constitute the chief sources of building

materials for housing, steps should be taken by States parties to

ensure the availability of such materials... 38

The United Nations has also defined affordable housing

to mean that the financial costs related to housing are at a level

that the satisfaction of other basic needs, such as food, transport,
clothing etc. are not threatened or severely compromised.39 The

sense here is that one should be able to pay rent and still have

enough to live on without falling below certain minimum

standards of living. This definition further requires states to
provide subsidies for those who are unable to obtain affordable

housing and to protect tenants from unreasonable rent levels or

increments.

The Hong Kong housing legislation, the Housing

Ordinance40 , does not carry a definition of what affordability

entails. The lack of a definition of affordability then

consequentially means that the Authority would also lack a policy,
or that it would be difficult to hold its policy to account on the

basis of non-existent parameters of affordability.41 Further, the
Housing Ordinance does not expressly establish the Authority for

the purposes of fulfilling a duty to provide affordable housing, but
rather grants it leeway to determine the kind of accommodation to
provide and to what classes of persons as it may deem fit with the

approval of the Chief Executive.4 2 This power has, however, been

interpreted as granting the Authority the core mandate of

provision of affordable housing.4 3

While the CFA rejected the assumption that the capping

of the Median Rent to Income Ratio (MRIR) at 10% was a

statutory definition of affordability, 4 4 there is no clear policy on

38 ibid para 8(c).
39 Fact Sheet No 21 (n 21).
40 Cap 283 (Housing Ordinance).
41 Nicholas Brooke, 'Hong Kong's housing conundrum - affordable to

whom?' (SCMP, 12 September 2017)
<www.scmp.com/property/hong-kong-china/article/2110747/hong-
kongs-housing-conundrum-affordable-whom> accessed 3 April 2019.
It is noted that there is a much-needed focus on what entails
affordability and what policies should be put into place to achieve it.

42 Housing Ordinance (n 40), s 4(1).
43 Ho Choi Wan (n 5) [1].
44 See discussion below.

10 (2020) Vol 14



Right to Affordable Housing

the part of the Hong Kong government to ensure affordable

housing for low income earners within the territory. The law

requires the Authority to price the rent chargeable on public rental

houses in accordance with the MRIR which ensured that 50% of

households' rent-to-income ratios were below 10%.45 Even if the

MRIR ratio were to be considered as the statutory definition for

affordability, it would still face criticism for failing to consider

those whose income would be below the median.46

The objective approach, following the CESCR General

Comment No 4, would then be to take into consideration

household income and the amount spent on rent. This means that

the household's total rent expenditure should not be more than a

certain percentage of the income.47 This percentage is arrived at

taking into consideration a range factors that would be relevant in

measuring affordability from one society to another but would

necessarily include income levels and cost of living.

D. The Adequacy Problem in Hong Kong

Access to adequate housing is not just a problem of the developing

countries that are heavily constrained with resources. It is also a

challenge for developed countries that have to deal with

inadequacy and homelessness.48 For Hong Kong, a regional

economic powerhouse, affordability has led to soaring cases of

homelessness in some cases and living conditions that would

barely qualify as adequate in most cases. It is estimated that in

45 Kwok Yu Lau, 'A Comparison of Indicators Used in Measuring
Housing Affordability in Hong Kong and their Validity' (2001)
Working Paper Series No 2, 5
<http://www.cityu.edu.hk/pol/staff/KYLau/wp0l02.pdf> accessed 2
September 2020.

46 ibid 13.
47 ibid 2.
48 General Comment No 4 (n 37) noted in 1991 that there were 100 million

homeless people worldwide and over 1 billion inadequately housed.
Similar recent reports have stated the number of homeless to be at 100
million (See UN Economic and Social Council, 'Report of the Special
Rapporteur on adequate housing as a component of the right to an
adequate standard of living' (3 March 2005)
<digitallibrary.un.org/record/543696?ln=en> accessed 2 April 2019)
and the number of inadequately housed at 1.6 billion (See Global
Homeless Statistics <homelessworldcup.org/homelessness-statistics/>
accessed 2 April 2019).

11
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2017 the number of homeless persons increased double fold from

908 persons in 2016 to 1800.49 While these numbers are

comparatively fewer to other cities like Los Angeles,50 the

alarming rise in numbers highlights a big problem. In the same

vein, in 2016 it was estimated that there were over 200,000 people

living in subdivided flats with another 10,000 people living in

industrial buildings."

As the gap between the rich and poor keeps rising in

Hong Kong, so does the problem of housing. The Authority,
whose mandate is the provision of affordable housing seems to be

clearly overwhelmed. The Authority estimated that as at the end

of March 2020, the average waiting time for general applicants

and for elderly one-person applicant is 5.4 years and 3.0 years,
respectively.52 There are also 153,500 general applicants and

103,600 elderly one person applicants on the waiting list.5 3

II. REVISITING HO CHOI WAN v HONG
KONG HOUSING AUTHORITY

The appellant in this case was a widow who lived with her two

sons in a public rental housing (PRH) provided by the Authority.

She had successfully filed a judicial review application before the

49 Wyman Ma and Chermaine Lee, 'Homeless in Hong Kong: soaring
costs fuel housing crisis in Asian financial hub' (Reuters, 26 January
2018) <www.reuters.com/article/us-hongkong-property-
homelessness/homeless-in-hong-kong-soaring-costs-fuel-housing-
crisis-in-asian-financial-hub-idUSKBN1FE38W> accessed 2 April
2019.
ibid.

51 Naomi Ng, 'Hong Kong's poorest squeezed as rents for tiny subdivided
flats rise at double rate for other homes' (SCMP, 9 October 2016). See
also UN Economic and Social Council, 'Concluding observations on
the second periodic report of China, including Hong Kong, China and
Macao' (13 June 2014) [49] (ECOSOC Report June 2014) where it is
noted that the inadequate investment in providing affordable and
adequate housing had resulted in, 'a high percentage of the population
living in informal settlements, industrial buildings, cage-homes and
bed-space apartments, which do not have adequate services and
utilities'.

52 'Number of Applications and Average Waiting Time for Public Rental
Housing' (Hong Kong Housing Authority, 22 June 2020)
<www.housingauthority.gov.hk/en/about-us/publications-and-
statistics/prh-applications-average-waiting-time/index.html> accessed
26 July 2020.
ibid.

12 (2020) Vol 14
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Court of First Instance (CFI), where she challenged the

Authority's decision to defer reviewing rents of the PRH estates

in 2001 and 2002. The CFI ordered the Authority to review and

determine the rent variation of the PRH estates to which the

appellant was part of. On appeal, the Court of Appeal allowed

the appeal, which was consolidated with another party, Lam, who

had sought similar reliefs as the appellant. The appellants appealed

to the CFA having obtained leave of the Court of Appeal.

The CFA identified three issues from the appeal as set

out in its judgement, being:

(a) whether the Authority's decision to defer rent

reviews for various estates, including the appellant's

estate, amounted to determinations of variations of

rent within the central provision ('the 1st issue');

(b) whether the Authority is under a statutory duty to

review rents and to revise them so as to ensure that

the 10% MRIR is not exceeded ('the 2nd issue'); and

(c) whether the appellant has a legitimate expectation

that the Authority would review rents and revise

them at three yearly intervals so as to ensure that the

10% MRIR is not exceeded ('the 3rd issue')."

A. The Affordability Issue

The key question before the CFA, though not expressly framed as

such, was whether there was a standard of affordability under the

Housing Ordinance, and if yes, whether the Authority had

breached that standard. The majority was persuaded that there was

no statutory duty on the part of the Authority to ensure compliance

with the 10% MRIR. In its opinion, the power under s 16(1)(a)

could not be interpreted to bestow such an obligation on the

Authority, but rather is a power exercised by the Authority within

the context of the objects laid down under s 4(1) to provide

affordable housing.56 For the reason that the law did not define

Ho Choi Wan (n 5) [39].
ibid [42].

56 ibid [47].
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what amounts to affordable housing, the CFA concluded that such

a power is left to the discretion of the Authority.57

Curiously, the majority made a finding that, taking into

consideration a number of factors including the Authority's

financial position and the number of people on the waiting list and

waiting time, the Authority had performed its duty to provide

affordable housing.58 This determination would seem to imply that

the CFA had determined some criteria, in the absence of a

statutory definition, of what amounted to affordability. That was

not the case. The CFA failed to give some guidance on what

parameters would be used to determine if the Authority had

complied with its duty under the law. Even though the court noted

that the question of whether the Authority had breached the duty

to provide affordable housing was not in issue, a reasoned

determination conceptualising this right and the standard of

review adopted could have helped develop the law.

In the absence of domestic clarity on the standard of

application of such a socio-economic right which the CFA

acknowledged is given effect through the Housing Ordinance, one

approach would be to seek guidance from international

instruments, in this case the ICESR, that Hong Kong is party to.59

Such an approach would have assisted the Court in applying a

coherent standard of affordability which would not conflict with

domestic laws and policies in any case. In Mok Chi Hung v

Director ofImmigration, the court observed that the 'rectification

[sic] of an international covenant gives rise to a legitimate

expectation, absence statutory or executive indications to the

contrary, that administrative decision-makers will act in

conformity with the international covenants'.60

B. The Dissenting Opinion

The affordability standards recognised under the ICESR as

discussed above, are reflected in General Comment No 4 would

57 ibid.
58 ibid [49].
59 See discussion under Part D.
60 [2001] HKCFI 103, [2001] 2 HKLRD 125, [11(2)] (Cheung J).
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have required the Court to ascertain whether taking into

consideration the ratio of rent to income, the Authority had

exercised its discretion in a manner that would give effect to

affordability. Bokhary, PJ, in his dissenting opinion does not have

a doubt that, even without recourse to the ICESCR, the Housing

Ordinance is sufficient to determine affordability. In his view,
affordability is not a matter for the discretion of the Authority but

rather a statutory obligation under s. 16 (IA) (b) which caps the

MRIR at 10%.61 Holding that the MRIR represented the

affordability criteria under the Housing Ordinance presents a

problem. Even though General Comment No 4 refers to the

consideration of a rent to ratio income, as argued above, the MRIR

approach would not address the affordability problem of the low-

income earners who would fall below the median. Therefore, the

MRIR would not logically be the affordability standard.

Bokhary PJ, further contended that taking into account

the Authority's obligation to ensure that revenue obtained from

the public rentals is sufficient to cover recurrent expenditure as

part of the consideration for achieving affordability as held by the

majority would be contrary to the Authority's object. According

to him, what the Authority saw as a loss of revenue as a result of

reviewing rents to comply with the 10% MRIR requirement would

have resulted in rent saving for the tenants and hence fostered

affordability. 62 In his view, the Authority was not established for

the purposes of "balancing books" but rather the provision of

affordable housing. Though pragmatic, this approach must be

faulted for ignoring the fact that the realisation of socio-economic

rights is dependent on a country's financial ability. In this case,
holding that the Authority should not be concerned with its

statutory obligation to raise revenue for its expenses would be

tantamount to requiring the government to fund the Authority's

projects without the benefit of the government's fiscal policies and

plans. This however presents a dilemma on the part of the

judiciary as highlighted by Yap and Wong:

61 Ho Choi Wan (n 5) [95].
62 Ho Choi Wan (n 5) [78].
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Socio-economic issues... present the judiciary

with an institutional dilemma; in carrying out its

reviewing role, judges usually do not have all

the information, expertise and training available

to the primary decision makers to assess the

proportionality of the impugned socio-

economic policy; and deference is thus a

rational, consequentialist response to this

epistemic certainty.63

One cannot help but see the judiciary as a helpless arbiter

in this case who might get the sense of the rights claimed but has

no tools to require the government to make amends. A court

should appreciate its central role in holding the government to

account and should be innovative to achieve that role. The

majority failed to state what would amount to affordability, even

in obiter, as per the law or policies of the Authority despite making

a finding that the Authority had complied with its duty. The "non-

interference" approach missed an opportunity to at least require

the authority to formulate a policy that would address the many

facets of the right to housing to include adequacy and

affordability. Even though Chan, PJ, joined in the majority, he

observed that there was a need for a review of the public housing

policy despite agreeing that the applicant's legitimate expectations

had not been breached.64 Nevertheless, the role of the judiciary in

shaping policy and, in effect, the enforcement of socio-economic

rights was seen after the Ho Choi Wan case as discussed below.

C. Post-Ho Choi Wan Developments

The Ho Choi Wan case happened in the middle of an ongoing

review of domestic rent policy that had been commissioned by the

Legislative Council Panel on Housing and some of the

recommendations of the ad hoc committee show the judiciary's

influence in the formulation of policy. In its initial

recommendations, the ad hoc committee noted that:

63 Po Jen Yap and Thomas Wong, 'Public Welfare and The Judicial Over-
Enforcement of Socio-Economic Rights in Hong Kong' (2014) 44
HKLJ 41, 53.

64 Ho Choi Wan (n 5) [99].
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The majority of public responses support an

income-based rent adjustment mechanism

which provides a closer link with tenants'

affordability. The Ad hoc Committee shares this

view and recommends that the HA should

develop an income index tracking the

movement in the household income of PRH

tenants to guide future rent adjustments. The

main advantage of the proposed income index is

that, unlike median income or MRIR, the

movement of which is affected by factors other

than changes in households' income (notably

the changes in the distribution of household

size), it can capture the "pure income change"

of PRH tenants by discounting the effects of

changes in household size distribution.65

As a result of these policy recommendations, the

Legislative Council passed, in 2007, the Housing (Amendment)

Ordinance which introduced a new mechanism of determination

of rent adjustment (upwards or downwards) in consideration of the

changes to household income of tenants.66 This replaced the 10%

MRIR cap. This approach, it was noted, 'provides an objective

basis for the HA to determine when and to what extent PRH rent

should be adjusted, and a more flexible framework that reflects

tenants' affordability.'6 7

This development is a relief for public housing tenants

even though it does not deal with the problem of adequacy which

also impacts on affordability. Seen in its context, it demonstrates

a response to the difficulties that the CFA faced when dealing with

the Ho Choi Wan case. Soon after the CFA judgement, the

Housing, Planning and Lands Bureau informed the Legislative

Council Panel on Housing that:

In his judgement, Mr Justice Chan PJ also comments that

65 Panel on Housing, 'Review of Domestic Rent Policy' LC Paper No
CB(1)2241/05-06(01) September 2006.

66 Housing Ordinance (n 40), s 16A.
67 Panel on Housing, 'New Rent Adjustment Mechanism for Public Rental

Housing' LC Paper No CB(1) 796/09-10(03) (December 2009)
(emphasis added).
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the problems discussed in the appeal illustrate the desirability of

having a long term and comprehensive review of the whole public

housing policy, including the MRIR methodology and its ceiling

now fixed at 10% which has been criticised by some as arbitrary.

We fully share Justice Chan's observation. The judicial review

cases have clearly underlined the importance of identifying an

alternative rent adjustment mechanism that is more viable and

helps to promote the long-term sustainability of the public rental

housing programme.68

In taking cue from obiter pronouncements from the CFA

on the need for clear policy, the Legislative Council demonstrated

that the courts are at a vantage position to engage with the

legislature without usurping the role of the executive and

legislature to formulate policy. This was also seen in the

Mazibuko69 case in South Africa where, even though the court

dismissed the case, the litigation influenced the formulation of

policy in regard to the right to water. This underscores the role of

the judiciary in development of socio-economic rights even

further in the future but, the central concern would be how

effective a "soft approach" would be to enforcement as compared

to a more direct involvement by the judiciary through its review

powers. This will be considered below.

III. A PRAGMATIC APPROACH TO
ENFORCEMENT OF THE RIGHT TO

AFFORDABLE HOUSING

A. Applicability of the ICESCR

The Basic Law of Hong Kong provides that the provisions of the

ICCPR and the ICESCR as well as the ILO Convention that were

previously in force in Hong Kong, before the hand-over, would

remain in force and shall be implemented through the laws of

68 Housing, Planning and Lands Bureau, 'Court of Final Appeal's
Judgement on the Judicial Review of the Housing Authority's
Decisions to Defer Rent Review' LC Paper No CB(1) 390/05-06(01)
November 2005.

69 Mazibuko v City of Johannesburg 2010 (3) BCLR 239 (CC).
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Hong Kong.70 The Bill of Rights Ordinance (BoRO) has
incorporated civil and political rights but economic social and

cultural rights are not part of the BoRO. This presents difficulties
in the direct application of the ICESR in Hong Kong. As held by

the CFA, Hong Kong is a dualist jurisdiction that requires

domestication of international treaties for them to have force of

law.>1 The failure of express domestication is therefore indicative

of the low priority accorded to some of the rights and is a

hindrance for effective enforcement. Implementation through

non-legislative measures like policies and administrative

mechanisms may give rise to uncertainty and ineffective

enforcement of these rights.72 For instance, in Clean Air

Foundation Ltd v Government of the HKSAR in dismissing the

application for leave before the court, the Judge observed:

While it purports to seek the determination of issues of

law, on an objective assessment it is clear that it seeks in fact to
review the merits of policy in an area in which Government must

make difficult decisions in respect of competing social and

economic priorities and, in law, is permitted a wide discretion to

do so. While issues of importance to the community may have

been raised, it is not for this court to determine those issues. They

are issues for the political process.73

Even though the Ho Choi Wan case did not deal with the

applicability of the ICESR, all indications are that following the

Court's jurisprudence, it would have been reluctant to apply the

convention without express domesticating provisions. While

noting that Hong Kong may not have legislated for all the rights

under the ICESCR, Bokhary PJ, however, notes that the Housing

Ordinance incorporates Article 11(1) of the ICESR and that, 'if it

were necessary to do so in order to establish that the Authority is

duty-bound to provide affordable housing, it might well be

possible to pray the ICESCR powerfully in aid of construing the

70 The Basic Law of the Hong Kong Special Administrative Region, Art
39.

71 See GA v Director of Immigration [2014] HKCFA 14, (2014) 17
HKCFAR 60, [58], 81-83 (Ma CJ).

72 In ECOSOC Report June 2014 (n 51) [39] this potential challenge is
noted especially in regard to applicability of ICESCR provisions before
courts and tribunals in the absence of legislation.

73 Clean Air Foundation Ltd v Government of the HKSAR [2007] HKCFI
757 [43].
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Housing Ordinance to impose that duty.'7 4 A failure to

domesticate has not acted as a bar from reliance on a treaty as

shown in some cases where courts have accepted the possibility of

reliance on an undomesticated (but ratified) treaty to obtain

guidance in domestic enforcement of rights especially where there

are no contradicting domestic laws and policy.75

The post-Ho Choi Wan developments have however

shown a move towards incorporation of ICESCR provisions on

the right to housing into domestic law, the Housing Ordinance.

From what existed as a general duty to provide affordable housing

in the Housing Ordinance as noted in the Ho Choi Wan decision,
the housing policy and law has advanced in a bid to demarcate

affordability in terms which accord with the ICESCR and the

CESCR's commentary on affordability.76 This development

therefore gives the courts impetus to directly apply the ICESCR

in interpreting the obligations under the Housing Ordinance

without seeming to impose policy. Besides, applying Bokhary,
NPJ's logic in Ho Choi Wan to the Fok Chun Wa, case, acceptance

on the part of Hong Kong that it has incorporated the ICESCR in

various domestic laws (including the Housing Ordinance) opens

up such laws to ICESCR standards scrutiny, including CESCR

general comments and observations."

B. Incorporation of Comparative
Jurisprudence

The usefulness of comparative jurisprudence cannot be gainsaid.

Aharon Barak, a former Judge and President of the Supreme Court

of Israel, posits that for a judge interpreting a law, 'examining a

foreign solution may help...choose the best local solution.'78

Courts in Hong Kong have often resorted to comparative

jurisprudence when it comes to questions of enforcement of civil

and political rights.79 This is mainly due to an elaborate bill of

74 Ho Choi Wan (n 5) [68].
75 See Mok Chi Hun (n 60) [11(1)].
76 See above discussion on Section 16A of the Housing Ordinance and

General Comment No 4 (n 37).
77 Fok Chun Wa (n 33) [174]-[178].
78 Aharon Barak, The Judge in a Democracy (Princeton University Press,

2006) 530.
79 Johannes Chan (n 4) 410-413.
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rights that domesticates the ICCPR hence making it easier for the

courts to enrich their jurisprudence by incorporating international

and domestic judicial practices. Similarly, Hong Kong courts can

no doubt learn valuable lessons from some of the most advanced

jurisdictions in enforcement of socio-economic rights like South

Africa and Kenya. Whereas this comparative experience is

arguably restrained by differences in the manner of recognition

and enforcement of these rights in different jurisdictions, this

article argues that the primary role of courts in the enforcement of

socio-economic rights is the advancement of social justice

regardless of social or political history of the society. In that

regard, the jurisprudence of two domestic jurisdictions; Kenya and

South Africa will be considered and how it can be transplanted by

Hong Kong courts to give effect to the right to affordable housing.

1. SOUTH AFRICA

South Africa has featured prominently in discourses on the

enforcement of socio-economic rights in the past two decades.

This is informed by express recognition of these rights in the 1996

constitution and the subsequent jurisprudence developed by the

courts. Section 26 of the Constitution of the Republic of South

Africa (South African constitution) provides for the right to access

to adequate housing.80 The right to access to health care services,
sufficient food and social security and the right to education are

also recognised under the South African constitution.81 Unique to

the South African socio-economic rights framework is the

determination at the constitution making stage by the

Constitutional Court that these rights were justiciable and did not

violate the separation of powers doctrine as contained in the then

draft constitution.82

In interpreting these rights, the South African

Constitutional Court has been instrumental in building a

framework for their enforcement employing a 'dignity approach'

in analysing limitations. In Dawood and another v Minister of

8o The Constitution of the Republic of South Africa, s 26.
81 ibid, ss 27 and 29.
82 See Christiansen (n 15) for a detailed exposition of the process of

inclusion of socio-economic rights in the South African Constitution.
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Home Affairs and others, it was stated that human dignity informs

constitutional adjudication and interpretation of many other rights

and it is also of 'central significance in the limitations analysis.'83

The court has also held that in interpreting these rights, a holistic

approach that would take into account promotion of social justice

should be adopted:

The state is obliged to take positive action to

meet the needs of those living in extreme

conditions of poverty, homelessness or

intolerable housing. Their interconnectedness

needs to be taken into account in interpreting the

socio-economic rights, and in particular, in

determining whether the state has met its

obligations in terms of them.84

The South African Constitutional Court has also devised

innovative remedies for enforcement of socio-economic rights by
requiring the government to take the necessary steps for

progressive realisation of those rights or reviewing measures that

are unreasonable in the attainment of those rights.85 The court has

strongly established its place in a post-apartheid democratic South

Africa by offering constitutional interpretations that underscore

societal values and principles and the role of law in a society.

Where necessary, it has been held, the courts would devise
remedies that would include supervision after judgement. This

approach helps the court to maintain the separation of power but

exercise its constitutional power to enforce rights. In Fose v

Minister of Safety and Security, Ackermann J held 'it is essential

that on those occasions when the legal process does establish that

an infringement of an entrenched right has occurred, it be

effectively vindicated. The courts have a particular responsibility

in this regard and are obliged to 'forge new tools' and shape

innovative remedies, if needs be, to achieve this goal'.86

83 Dawood v Minister of Home Affairs 2000 (3) SA 936(CC) [35]. See
also SvMakwanyane 1995 (3) SA 391 (CC) [144].

84 Grootboom (n 23) [24].
85 See Manisuli Ssenyonjo, 'The Influence of the International Covenant

on Economic, Social and Cultural Rights in Africa' (2017) 64
Netherlands International Law Review 259, 278.

86 Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) [69].
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The standard for reviewing government measures was set

out in Grootboom as the reasonableness analysis, an approach that

has been argued to greater deference to the state by requiring that

the measures adopted for the enforcement of socio-economic

rights be reasonable. As explained in Grootboom:

The precise contours and content of the

measures to be adopted are primarily a matter

for the legislature and the executive. They must,
however, ensure that the measures they adopt

are reasonable. In any challenge based on

section 26 in which it is argued that the state has

failed to meet the positive obligations imposed

upon it by section 26(2), the question will be

whether the legislative and other measures

taken by the state are reasonable. A court

considering reasonableness will not enquire

whether other more desirable or favourable

measures could have been adopted, or whether

public money could have been better spent. The

question would be whether the measures that

have been adopted are reasonable. It is

necessary to recognise that a wide range of

possible measure could be adopted by the state

to meet its obligations. Many of these would

meet the requirement of reasonableness. Once it

is shown that the measures do so, this

requirement is met.87

It can be argued that the CFA, in avoiding to question the

existing policy on housing, implicitly adopted the reasonableness

standard in Ho Choi Wan when it determined that on the basis of

factors that would include, 'the assistance provided to tenants

under its Rent Assistance Scheme, the number of public

households in receipt of CSSA, the number of people on the

87 Grootboom (n 23) [41]. This case involved a question whether the
government had taken reasonable legislative and other measures to
ensure adequate housing for the respondents who were homeless and
living in squalid conditions. They had been put on the waiting list for
subsidized low-cost housing for periods of up to seven years. Because
of their circumstances, they moved into private land where they were
evicted from prompting the suit. The court held that the government had
not met its constitutional obligations and required it to devise measures
to address the rights of the respondents.
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waiting list and the waiting time,'88 the Authority had complied

with its objective to provide affordable housing. Even though the

CFA did not conduct a review of the policies that had been put in

place by the Authority to achieve affordability, it held that such a

duty was within the purview of judicial review.89

The adoption of standard of reasonableness as the

appropriate standard of review has not been without criticism. In

South Africa, Sandra Liebenberg has argued against this approach

which has been adopted by the Constitutional Court. In her view,
the Constitutional Court has refused to determine 'minimum core

obligations' in assessing compliance arguing that it is for the

government to set the core.90 This approach, she argues, has led to

a conservative approach which leaves too much room for

discretion.91 By doing this, the Constitutional Court has shied

away from developing a substantive content of socio-economic

rights in favour of a deferential standard of review of

reasonableness. This approach is seen as a way of respecting the

doctrine of separation of powers.92 In Mazibuko, this deferential

approach (in respect of the separation of powers) was reiterated in

the following terms, '[i]t is institutionally inappropriate for a court

to determine what the achievement of a particular socioeconomic

right entails and what steps government should take to ensure the

progressive realisation of the right.'93

2. KENYA

Socio-economic rights have been given a constitutional status

under the Constitution of Kenya. Article 43 thereof, provides for,
among other socio-economic rights, the right to "accessible and

adequate" housing. Further, by virtue of Article 2(6) of the

Constitution, which imports into Kenyan law international treaties

88 Ho Choi Wan (n 5) [49].
89 ibid.
90 Sandra Liebenberg, 'South Africa's evolving jurisprudence on socio-

economic rights: An effective tool in challenging poverty?' (2002) 6(2)
Law, Democracy & Development (2009) 159, 169 andi90.

91 ibid 189.
92 See Minister of Health v Treatment Action Campaign (No 2) 2002 (5)

SA 721 (CC) [38].
93 Mazibuko (n 69) [60].
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ratified by Kenya, the ICESCR is directly applicable in Kenya.94

Additionally, the Constitution places an obligation on the state to,
'take legislative, policy and other measures, including the setting

of standards, to achieve the progressive realization...' of socio-

economic rights.95 The deliberate constitutional anchorage of

these rights was informed by the need to achieve social justice

through a transformative constitutional dispensation which

recognises the bill of rights as, 'an integral part of Kenya's

democratic state and is the framework for social, economic and

cultural policies.'96

The constitutional framework for socio-economic rights

in Kenya, therefore, leaves no doubt as to the justiciability of such

rights. As noted in the final report of the Committee of Experts,
'[p]roviding for these rights as formulated in the Proposed

Constitution of Kenya creates constitutional thresholds for their

implementation and facilitates legislative, policy and

programmatic interventions.'97 Kenya has, however, not fulfilled

its obligations in enacting legislation and policy that would give

effect to these rights. As noted by the Economic and Social

Council's Committee on Economic, Social and Cultural Rights,
the delay in adopting enabling legislation and policies had

impeded effective realisation of these rights.98

The post-2010 Constitution socio-economic rights

litigation has opened up the extent of use of this elaborate

framework in enforcement. In this regard, the courts have found

the South African jurisprudence on the right to adequate housing

to be useful owing to the similarities in the constitutional

94 Kenya ratified the ICESCR on 1 May 1972. See
<http://lib.ohchr.org/HRBodies/UPR/Documents/Session8/KE/KSC_
UPR_KEN_S08_2010_ KenyaStakeholdersCoalitionforUPR_Annex3.
pdf> accessed 19 April 2019. See also the Constitution of Kenya 2010,
Art 21(4) which requires Kenya to 'enact and implement legislation to
fulfil its international obligations in respect of human rights and
fundamental freedoms.'

95 The Constitution of Kenya 2010, Art 21(2).
96 See The Constitution of Kenya 2010, Arts 19(1) and (2). See also Kepha

Omondi Onjuro v Attorney General Petition No 239 of 2014 [2015]
eKLR [137].

97 Committee of Experts on Constitutional Review, 'Final Report of the
Committee of Experts on Constitutional Review' (11 October 2010)
110.

98 CESCR, 'Concluding Observations: Kenya' E/C.12/KEN/CO/2-5 (4
March 2016) [5].

25



Hong Kong Journal of Legal Studies

provisions between the two countries.99 Importantly, however, the

courts have placed reliance on the ICESCR and the interpretation

proffered in the General Comments of the CESCR in extrapolating

the socio-economic rights under the constitution.0 In Satrose

Ayuma & 11 others v Registered Trustees of the Kenya Railways

Staff Retirement Benefits Scheme & 3 others (Satrose), the court

relied on General Comment No 4 in finding that the right to

housing necessarily encompassed, 'the right to live somewhere in

security, peace and dignity.'"0 "

In interpreting the state's obligations, the courts have

also been guided by Article 10 of the Constitution which requires

all state organs, in interpreting the constitution or any other law,
to adhere to national values which include, 'participation of the

people, human dignity, equity, social justice, inclusiveness,
equality, human rights, non-discrimination and protection of the

marginalized...' 102 Odunga, J in Onjuro & others opined that even

though these 'values and principles' were not justiciable

themselves, courts should endeavour to give effect to them

whenever possible. 13 It has been affirmed that the government has

a role to play in alleviating the situation of the economically

disadvantaged in society and to 'bridge the gap between the
"haves" and "have nots" as a matter of ensuring dignity and

equality for all'.10 4 Dignity as a guiding principle in the
interpretation of socio-economic rights was also relied on in

Satrose where the High Court, in faulting the manner in which

planned evictions were to be conducted, held that such evictions,
'without a plan for their resettlement would increase levels of

99 See Satrose Ayuma v Registered Trustees of the Kenya Railways Staff
Retirement Benefits Scheme Petition No 65 of 2010 [74]. In adopting
the reasoning in Grootboom on the meaning of 'adequate housing'
Lenaola J stated, 'It is instructive that Article 43 of
our Constitution uses the words "accessible and adequate
housing" similar to s 26(1) of the South African Constitution which
uses the words "access to adequate housing."'
See Ssenyonjo (n 85) 282.
Satrose (n 99) [70].

102 See also the Constitution of Kenya 2010, Art 20(4)(a) which requires a
court, tribunal or other authority to promote, 'the values that underlie
an open and democratic society based on human dignity, equality,
equity and freedom.'

103 Onjuro (n 96) para 136 making reference to Olum v Attorney General
(2) [1995-1998] 1 EA 258.

4 ibid [133]-[134] (citing Grootboom).
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homelessness and this Court must strive to uphold the rights of the

Petitioners and especially the right to be treated with dignity.'105

Further, following in the South African jurisprudence,
the courts have adopted the "reasonableness" standard in

reviewing government policies and laws as against the rights as

provided in the constitution. In Consumer Federation of Kenya

(COFEK) v Attorney General & 4 others, the court observed that

the standard for assessing whether the government has met its

constitutional obligations under Article 43 is the existence of

'reasonable policy' and other measures towards meeting such

obligations.106 This approach gives wider deference to the

government in a case where there is existing policy to implement

its constitutional obligations.107 The constitutional framework

however requires the state, under Article 21(3) to pay attention to

the most vulnerable in society thereby offering a safety net in such

an assessment.108 The Kenyan constitution, coming after

considerable focus on the South African approach chiefly

developed in Grootboom, therefore reflects a more progressive

approach to enforcement of socio-economic rights.109

Kenyan courts have, however, been cautioned to move

away from the reasonableness standard and adopt the minimum

core approach if they are to achieve the aspirations of the

Constitution, to safeguard the most vulnerable and marginalised

in society. Nicholas Orago argues that this approach does not

violate the separation of powers doctrine because the constitution

Satrose (n 99) [91] (emphasis added).
106 Petition No 88 of 2011 [2012] eKLR (Consumer Federation ofKenya),

para 39 <http://kenyalaw.org/caselaw/cases/view/82947> accessed 23
April 2019. See also Gidion Mbuvi Kioko alias Sonko v Attorney
General Petition No 223 of 2011 [2017] eKLR [57]
<http://kenyalaw.org/caselaw/cases/view/133444/> accessed 23 April
2019 where it was held that, 'while the Court may not in accordance
with Article 20(5) interfere with the allocation of resources by the
government, the Court may properly give directions where it considers
that no reasonable provision is made for a particular vulnerable
community or groups or persons.'

107 See Consumer Federation ofKenya ibid [41] where the court found that
the government had taken 'reasonable measures' through policies
which had 'ameliorated' living standards of the citizens despite the high
fuel prices. See also Ssenyonjo (n 85) 280.

108 Andra le Roux-Kemp, 'The Enforceability of Health Rights in Kenya:
An African Constitutional Evaluation' (2019) 27 African Journal of
International and Comparative L 126, 145.

109 ibid.
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contains a stringent limitation clause (Article 24) and further that

Article 24(2)(c) provides that any provision limiting a right or

fundamental freedom must not limit the right to such an extent that

derogates from the right's core or essential content."

Kenya has, no doubt, faced challenges in interpreting its

progressive rights regime but these challenges have given way to

innovative approaches. In some cases, courts have had to deal with

a total lack of policy or law when faced with a claim for

enforcement of socio-economic rights. This situation impedes the

courts' ability to review whether the steps taken in the realisation

of these rights are reasonable. In crafting a way to surmount this,
the court in Satrose borrowed from the South African

Constitutional Court jurisprudence by, in addition to making a

declaration that the government had violated the petitioners' rights

to adequate housing, directing the government to take measures

and report back to court within 90 days existing or planned

policies to address the problem of forced eviction and the

realisation of the right to accessible and adequate housing."

However, the Court of Appeal was highly critical of the South

African approach to redressing violations through post-judgement

supervision. The Court of Appeal has sought to limit the power of

the courts by cautioning that Article 20(5)(c) requires courts to,
'practice self-restraint and discipline in adjudicating government

or executive policy issues ... before delving and wading into the

political arena which is not the province of the courts.' 112 The

decision by the Court of Appeal has attracted immense criticism

from the legal fraternity for its attempt to put brakes onburgeoning

human rights jurisprudence. This regressive attempt to curtail the

role of the courts in adjudication of socio-economic rights is an

unfortunate development as Kenya develops its jurisprudence. It

is hoped that the Supreme Court, where this matter has now been

appealed to, will reverse this position.

"10 Nicholas Wasonga Orago, 'The Place of the "Minimum Core
Approach" in the Realisation of the Entrenched Socio-Economic Rights
in the 2010 Kenyan Constitution' (2015) 59 Journal of African Law
237, 255.
Satrose (n 99) [111].

112 Kenya Airports Authority v Mitu-Bell Welfare Society Civil Appeal No
218 of 2014 [2016] eKLR [100].
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From another angle, although the Constitution of Kenya

subjects the realisation of socio-economic rights to 'progressive
realisation' and 'available resources', the high court has
interpreted the provision to mean that the state must be seen to be

doing something. In MMM v Permanent Secretary, Ministry of

Education & 2 others [2013] eKLR the high court held that,
'Article 43 of the Constitution does not sit there like a defected

football player who has lost a match. It is indeed alive and has

started the run towards full realisation as opposed to a slow shuffle

in the name of progressive realisation.'11 3

In sum, although Kenya and South Africa's elaborate

rights regimes and jurisprudence need to be seen in the context of

the two states' social and political histories of deep-seated

inequalities, their approach to socio-economic rights provides a

template of how law can be used as a tool for social justice. As

demonstrated by these two jurisdictions, the perceived dichotomy

between socio-economic rights and civil and political rights is

blurred when viewed through human dignity and equality.

CONCLUSION

This article concludes that there is sufficient basis for Hong Kong

courts to enforce the right to affordable housing by a pragmatic

interpretation of the Housing Ordinance which has incorporated

the ICESCR provisions. It is further proposed that in reviewing

whether the government has complied with its obligations to

provide affordable housing, the courts should help to develop the

law by relying on comparative jurisprudence which has developed

in this area that addresses the concerns on separation of power but

ensures the courts remain relevant. Courts of law should rise up to

the occasion to address challenges facing society and in this case

the runaway inequality in the Hong Kong society." 4 To that end,
the article proposes tweaking the reasonability standard by

adopting an assessment test that evaluates reasonability through

core values of human dignity and equality in order to address the

growing gap between the rich and poor in Hong Kong. This

113 A&JM v Permanent Secretary, Ministry of Education [2013] eKLR
[21].

114 Kong (n 30) 599.
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approach will assist the Hong Kong courts to overcome non-

justiciability concerns by focussing on the interdependence and

indivisibility of rights rather than their differences. As argued by

Liebenberg and Goldblatt, the needs of the economically

challenged and vulnerable members of society can be tackled

through a substantive interpretation of the right to equality.1 5 This

substantive interpretation of the right to equality would further call

for the adoption of higher standard of review other than

reasonableness. As demonstrated above, although the

reasonableness standard of review adopted in South Africa and

Kenya respects the doctrine of separation of powers, the much

deference to the government has rendered the right to housing in

the two countries almost hopeless. This article calls for an

adoption of the minimum-core obligation as a fit standard of

review. This standard would ensure the realisation of the right to

equality, a proper understanding of the duties imposed on the

government by the law and would breathe life into the abstract

provisions of the law.

Further, even though the social and historical context of

Kenya and South Africa are different from Hong Kong, and they

have no doubt faced immeasurable challenges in their adjudication

of socio-economic rights, they have shown that by embracing the

values of equality and human dignity, a court can help bridge the

gap between rights on paper and their practical implication. A

judge in a common law jurisdiction, as is Hong Kong, has the

power to give effect to the law in a changing society that is faced

with new challenges. The lower spectrum of the Hong Kong

society is struggling with adequacy of housing leading to rising

cases of homelessness and of people living in squalid conditions.

This situation can be alleviated through a human dignity and

equality-based approach to rights interpretation.

115 Sandra Liebenberg and Beth Goldblatt, 'The Interrelationship between
Equality and Socio-Economic Rights under South Africa's
Transformative Constitution' (2007) 23 South African Journal of
Human Rights 335, 350.
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