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Abstract
With the 2015 Paris Agreement, ‘loss and damage’ (L&D) was introduced into the
u nfccc treaty framework as a new, third substantive area of climate change law. Both
before and after its adoption, this new area has been subject to much contention—
and this is reflected in a high degree of uncertainty surrounding its interpretation. This
article examines the definition of L&D and the types of impact covered by the notion.
It also examines the relationship of L&D with mitigation and adaptation, as well as the
instruments that are covered by it. Finally, the article considers the controversial issue
of who can invoke L&D—and against whom.
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Introduction

When the unfccc was adopted in 1992, mitigation was established as the first
pillar of international climate change law and adaptation as the second. In
2015, at cop 21, the Paris Agreement added a third pillar: ‘loss and damage’.1
The introduction of a dedicated provision on L&D in the unfccc treaty
framework was far from straightforward. On the contrary, it was one of the
most contentious issues in the Paris Agreement negotiations. Whereas several
developing countries were fervent supporters of introducing L&D into the
Paris Agreement, many developed countries strongly opposed it. (I will use
‘L&D’ throughout in preference to ‘loss and damage’ because I want to advance
the view that L&D is to be treated as a new term of art.)
The clear division of positions in cop negotiations, which ultimately led to
the adoption of the Paris Agreement’s Article 8 on L&D, is the principal reason
why this provision has all the hallmarks of a compromise.2 And it is not surprising that academics and practitioners alike grapple with the construction
of the notion of L&D. In this article I will examine some of the notion’s key
aspects and put forward possible (but needless to say not definitive) answers
to some of the most pressing questions regarding L&D. I will first provide a
brief history of the concept (section 2). Next, I will consider the notion’s definition (section 3); following which, I will discuss the types of impact covered
by L&D (section 4). The relationship between L&D and adaptation and mitigation is considered in section 5. Article 8 provides a non-exhaustive list of
instruments that may be considered to fall under L&D. These are briefly reviewed in s ection 6. A real challenge when it comes to construing Article 8 is
that it seems not to provide a basis for liability or compensation. In section 7, I
will consider the extent to which this precludes those suffering climate change
L&D from seeking compensation.

1 For the ‘third pillar’ image, see Elisa Calliari, Swenja Surminski, and Jaroslav Mysiak, ‘The
Politics of (and Behind) the unfccc’s Loss and Damage Mechanism’, in Loss and Damage
from Climate Change: Concepts, Methods and Policy Options, edited by R. Mechler, et al.
(Springer, 2019), 155–178, at 158 and 160. See also, in the same collection, Ivo WallimannHelmer, Lukas Meyer, Kian Mintz-Woo, Thomas Schinko, and Olivia Serdeczny, ‘The Ethical
Challenges in the Context of Climate Loss and Damage’, 39–61, at 41.
2 See, generally, Maxine Burkett, ‘Reading Between the Red Lines: Loss and Damage and the
Paris Outcome’, 6(1–2) Climate Law 118 (2016).
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L&D: the History So Far

The first discussions about the introduction of a scheme on L&D in the field of
climate change were initiated by the Alliance of Small Island States during the
negotiations that led to the adoption of the unfccc in 1992. aosis argued that
it was necessary to link climate change mitigation to a compensatory scheme.
The group proposed the establishment of a compensation fund (an insurance
scheme) whereby:
The financial burden of loss and damage suffered by the most vulnerable
small island and low-lying developing countries (Group 1 countries) as a
result of sea level rise shall be distributed in an equitable manner amongst
the industrialized developed countries (Group 2 countries) by means of
an Insurance Pool.3
While the scheme proposed by aosis was not included in the unfccc, the
idea that the international community would need to consider compensation
and insurance when addressing the effects of climate change took root. Thus,
on the basis of cop decisions, ways of addressing climate-change-induced
L&D were examined in workshops in 20034 and 2007.5 At COP13, in Bali, L&D,
as well as risk sharing and risk transfer, were given an increased profile.6 The
term appeared in the 2007 Bali Action Plan.7 In 2008, at the request of awglca, the unfccc Secretariat produced a technical paper on ‘Mechanisms to
Manage Financial Risks From Direct Impacts of Climate Change in Developing

3 Vanuatu: Draft annex relating to Article 23 (Insurance) for inclusion in the revised single
text on elements relating to mechanisms (A/AC.237/WG.ii/Misc.13) submitted by the
Co-Chairmen of Working Group ii, <https://unfccc.int/sites/default/files/resource/docs/a/
wg2crp08.pdf>.
4 unfccc, Decision 5/CP.7, Implementation of Article 4, paragraphs 8 and 9, of the Convention (Decision 3/CP.3 and Article 2, paragraph 3, and Article 3, paragraph 14, of the Kyoto
Protocol), <https://unfccc.int/sites/default/files/13a01p32.pdf>.
5 unfccc, Decision 1/CP.10, Buenos Aires programme of work on adaptation and response
measures, FCCC/CP/2004/10/Add.1, <https://unfccc.int/resource/docs/cop10/10a01.pdf>.
6 M.J. Mace and Roda Verheyen, ‘Loss, Damage and Responsibility after COP21: All Options
Open for the Paris Agreement’, 25(2) reciel 197 (2016).
7 Report of the Conference of the Parties on its thirteenth session, held in Bali from 3 to
15 December 2007; Part Two: Action taken by the Conference of the Parties at its thirteenth session, FCCC/CP/2007/6/Add.1, <https://unfccc.int/resource/docs/2007/cop13/
eng/06a01.pdf>.
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Countries’.8 Possibly on account of this paper, aosis tried to revive its proposal
by submitting an expanded version of the original to the awg-lca. This socalled ‘multi-window mechanism’ would consist of three interdependent components, on insurance, rehabilitation/compensation, and risk management.9
In the lead-up to cop 15, in Copenhagen, in 2009, aosis kept pushing for the
introduction of an L&D mechanism. In a declaration of 21 September 2009, the
group asserted that the cop outcome should, among other things:
Establish a mechanism to address loss and damage from climate change
comprised of a disaster risk component, insurance, and compensation
funds, to help sids manage the financial and economic risks arising from
climate impacts; to assist in the rapid recovery and rehabilitation from
climate related extreme weather events and to address unavoidable damage and loss associated with the adverse effects of climate change.10
cop 15 did not deliver on this, but at cop 16, in Cancun, in 2010, it was decided
to:
establish a work programme in order to consider, including through
workshops and expert meetings, as appropriate, approaches to address
loss and damage associated with climate change impacts in developing
countries that are particularly vulnerable to the adverse effects of climate
change.11
The programme drew on a wide variety of actors for input on issues relevant to
furthering L&D work within the unfccc framework. In 2012, at cop 18, in
8
9

10
11

unfccc, ‘Mechanisms to Manage Financial Risks From Direct Impacts of Climate
Change in Developing Countries: Technical Paper’, FCCC/TP/2008/9 (21 November 2008),
<https://unfccc.int/resource/docs/2008/tp/09.pdf>.
aosis, Proposal to the awg-lca Multi-Window Mechanism to Address Loss and Damage
from Climate Change Impacts, <http://unfccc.int/files/kyoto_protocol/application/pdf/
aosisinsurance061208.pdf>. With particular regard to the insurance component, see Benoit Mayer, ‘Whose “Loss and Damage”? Promoting the Agency of Beneficiary States’, 4
Climate Law 267 (2014), at 287.
aosis, Declaration on Climate Change 2009, <https://sustainabledevelopment.un.org/
content/documents/1566AOSISSummitDeclarationSept21FINAL.pdf>.
unfccc, Report of the Conference of the Parties on its sixteenth session, held in Cancun
from 29 November to 10 December 2010; Part Two: Action taken by the Conference of the
Parties at its sixteenth session, FCCC/CP/2010/7/Add.1, FCCC/CP/2010/7/Add.1, <https://
unfccc.int/resource/docs/2010/cop16/eng/07a01.pdf>.
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Doha, it was decided that at the next cop, in Warsaw, the parties would seek to
establish institutional arrangements aimed at addressing L&D.12 Duly established, the Warsaw International Mechanism for Loss and Damage (wim)
states in its preamble:
Acknowledging the contribution of adaptation and risk management
strategies towards addressing loss and damage associated with climate
change impacts,
Also acknowledging that loss and damage associated with the adverse
effects of climate change includes, and in some cases involves more than,
that which can be reduced by adaptation.13
And Article 1 provides:
[The wim is] to address loss and damage associated with impacts of climate change, including extreme events and slow onset events, in developing countries that are particularly vulnerable to the adverse effects of
climate change.
cop 19 established an Executive Committee to guide the operationalization of
the wim in the course of an initial two-year work plan.14 The last substantive
step so far was in 2015, when, as noted above, Article 8 of the Paris Agreement
was agreed to.15

12

13

14
15

Subsidiary Body for Implementation, Approaches to address loss and damage associated with climate change impacts in developing countries that are particularly vulnerable to the adverse effects of climate change to enhance adaptive capacity, 37th session, Doha, 26 November to 1 December 2012, FCCC/SBI/2012/L.44, <https://unfccc.int/
documents/7559>.
unfccc, Report of the Conference of the Parties on its nineteenth session, held in Warsaw from 11 to 23 November 2013; Part two: Action taken by the Conference of the Parties at its nineteenth session, FCCC/CP/2013/10/Add.1, <https://unfccc.int/resource/docs/
2013/cop19/eng/10a01.pdf>.
Ibid., Article 2.
L&D was also on the table at cop 24 in Katowice (2018) and cop 25 in Madrid (2019)
where certain more procedural aspects were clarified. In this regard, see Veera Pekkarinen, Patrick Toussaint, and Harro van Asselt, ‘Loss and Damage after Paris: Moving Beyond
Rhetoric’, 13(1) cclr 31 (2019).
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No Official Definition of L&D

There is a general consensus that the L&D mechanism has been established in
the absence of formal definitions and through unclear language leaving very
considerable leeway for interpretation.16
In tort law, L&D’s two constituent terms, ‘loss’ and ‘damage’, do not always
carry the same meaning. A person may cause ‘damage’ to a machine, leading to
a ‘loss’ of profit. It does not necessarily follow that a distinction between the
two terms is equally warranted in the field of climate change law—even
though some scholars have tried to draw such a distinction. Thus it has been
argued that ‘Loss refers to climate-related impacts for which restoration is not
possible’, whereas ‘Damage refers to negative impacts for which restoration is
possible’.17 Undoubtedly, this distinction would be useful if there were a real
need to distinguish between ‘loss’ and ‘damage’—for example, if situations involving a ‘loss’ would need to be treated differently from cases of ‘damage’.
Some commentators have taken the view that the distinction is materially relevant. For example, Emma Lees has argued that the distinction ‘is essential to
the proper operation of any system which attempts to allocate responsibility
for loss or damage’.18 However, applied to climate change issues, it is difficult to
find convincing examples that support this view. Such a distinction would
seem at odds with the fact that, in many cases of climate change impact, some
kind of restoration may be possible even though full restoration may be difficult (or impossible), so that in practice the distinction will make the application of the notion of L&D unnecessarily complicated.
A more pragmatic and less complicated approach to the understanding of
the term L&D is warranted. In legal English, the use of doublets is rather common. Well-known examples include ‘null and void’, ‘cease and desist’, and
‘terms and conditions’. (There are even some triplets such as ‘promise, agree,
and covenant’.) A doublet is a legal term of art. Where the drafters of a legal
text have used a doublet, a lawyer will construe each of the components separately only if it is clear that the drafters intended to signal different meanings
for each of its components. Otherwise, where a doublet has been used over a
16

17
18

Emily Boyd, Rachel A. James, Richard G. Jones, Hannah R. Young, and Friederike E.L. Otto,
‘A typology of loss and damage perspectives’, 7 Nature Climate Change 723 (2017), at 723;
and Gregor Vulturius and Marion Davis, ‘Defining loss and damage: The science and politics around one of the most contested issues within the unfccc’ (sei Discussion Brief
2016).
Burkett, supra note 2, at 120–1.
Emma Lees, ‘Responsibility and liability for climate loss and damage after Paris’, 17(1) Climate Policy 59 (2017), at 62.
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sustained period of time, it will be quite certain that it must be construed as a
single notion. By now, the notion of L&D has been used for several years without any obvious indication that the two constituent terms are to be construed
differently. So I will proceed on the assumption that L&D is to be given a unified construction.19 The important question, obviously, is what this notion
covers.
4

Types of Impact Covered by L&D

In the words of Article 8(1), the ‘Parties recognize the importance of averting,
minimizing and addressing loss and damage associated with the adverse
effects of climate change’. The provision goes on to state that this includes
both ‘extreme weather events and slow onset events’. In other words, L&D
covers a wide range of events, from sudden ones, like flooding, cyclones, and
heat waves, to gradual ones, such as drought, sea-level rise, glacier melt, and
desertification.
L&D is generally considered to cover both irreparable (irreversible) impacts,
such as loss of life or loss of an ecosystem,20 and impacts that can be repaired
(reversed), such as damage to infrastructure.21 It covers both economic
and non-economic loss, as set out in Article 8(4)(g). However, it is unclear
what non-economic loss covers: cultural harm, harm to nature (including extinction threats), threats to the survival of certain states … or perhaps something different or something more.
In sum, it is in general possible to identify the types of impact covered by
L&D, but in some areas—particularly non-economic loss—clarity is lacking.

19

20
21

See Sam Fankhauser, Simon Dietz, and Phillip Gradwell, ‘Non-economic losses in the context of the unfccc work programme on loss and damage’, Policy Paper, Centre for Climate Change Economics and Policy and Grantham Research Institute on Climate Change
and the Environment (2014), 8–9; and Kees van der Geest and Koko Warner, ‘Loss and
damage in the ipcc Fifth Assessment Report (Working Group ii): A text-mining analysis’,
Climate Policy, forthcoming (https://doi.org/10.1080/14693062.2019.1704678), 2.
Article 8(4)(d) of the Paris Agreement.
See, for example, the case studies listed by the unfccc Executive Committee on its webpage of the Fiji Clearing House for Risk Transfer, <http://unfccc-clearinghouse.org/
case-studies>.
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Relationship with Mitigation and Adaptation

L&D is normally understood to cover measures that address the impacts of
climate change that are ‘residual’ to mitigation and adaptation. In the formula
of Action Aid International, Care International, and wwf: ‘Loss & damage =
insufficient mitigation + inadequate adaptation’.22 Construing L&D in this way
is sometimes referred to as the ‘beyond adaptation approach’.23
However, ‘beyond adaptation’ is only one way of distinguishing between
mitigation and adaptation, on the one hand, and L&D. In the literature we find
two more distinctions. One focuses on the ‘tolerable risk’. Here, adaptation is
about keeping risks within the range of what is perceived as ‘tolerable’, whereas
L&D is a response to risks that cannot be kept within that range.24 A second
one distinguishes impacts that are ‘avoidable, unavoidable, or unavoided’.
Thus, if it is impossible to adapt to an impact, so that it becomes unavoidable,
it will fall in the L&D category. For impacts that are avoidable, it is necessary to
distinguish between those that are avoided and those that are not. If it is possible to adapt to an avoidable impact so that it is avoided, this is a case of adaptation. However, if an avoidable impact is not avoided, it is unclear on this view
whether it is to be categorized as (non) adaptation or L&D.25
Consider the case of a small-island state threatened by sea-level rise. The
state decides to build protective dikes—a form of adaptation. Because it can
only build dikes around some of its islands, it is forced to abandon some of
them to the rising sea. This we will consider to fall into the L&D category. Note,
however, that the question of whether or not to build a dike on a given island
may not be merely a question of technical feasibility. It may be a political question about how to use the state’s limited resources. In other words, it may be
22

23

24
25

Sven Harmeling, Sandeep Chamling Rai, Harjeet Singh, and Teresa Anderson, ‘Loss and
Damage: Climate Reality in the 21st Century’ (Actionaid, Care, wwf, 2015), <https://
careclimatechange.org/wp-content/uploads/2019/06/Loss-and-damage-climate-realityin-the-21st-century-1.pdf>, 18.
Reinhard Mechler, et al., ‘Science for Loss and Damage: Findings and Propositions’, in Loss
and Damage from Climate Change: Concepts, Methods and Policy Options, edited by
R. Mechler, et al. (Springer, 2019) 3, at 11; Boyd et al., supra note 16, at 725; and Burkett, supra note 2, at 122.
Kirstin Dow, Frans Berkhout, Benjamin L. Preston, Richard J.T. Klein, Guy Midgley, and
M. Rebecca Shaw, ‘Limits to Adaptation’, 3 Nature Climate Change 305 (2013), at 305–306.
Kees van der Gees and Koko Warner, ‘Vulnerability, coping and loss and damage from
climate events’, in Hazards, risks and disasters in society, edited by A. Collins, et al. (Elsevier, 2015), 122–3; Roda Verheyen and Peter Roderick, ‘Beyond adaptation: The legal duty
to pay compensation for climate change damage’ (wwf-uk, Climate Change Programme
discussion paper, 2008), 11; and Jorge E. Viñuales, The Paris Climate Agreement: An Initial
Examination (Working Paper no. 6, C-eenrg, 2015), at 7.
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that the state must choose between either building dikes around the main islands and abandoning the rest, or building dikes around all of the islands and,
because of the cost involved, cutting back on basic health services and schooling. In this situation, where it is a political decision not to (fully) adapt, it is not
clear whether the abandonment of certain islands (‘unavoided loss’) should be
categorized as (non) adaptation or L&D. Whereas the limits to adaptation in
this example are economic, in practice they may be much more complex and
involve socio-cultural and institutional (in addition to biophysical and technical) aspects, as illustrated by the case study of Otoara Ha’apio et al. of the Solomon Islands.26 The case illustrates how the distinction between adaptation
and L&D can be blurred.27
I referred to the ‘tolerable risk’ distinction between adaptation and L&D—
whereby L&D is a response to risks that cannot be kept within the range of the
tolerable. Building dikes around selected islands is a way of ensuring that risks
remain tolerable, whereas abandoning some islands to the rising sea falls into
the L&D category. However, the ‘tolerable risk’ approach is rather subjective, as
it is based on the value judgments of those faced with the actual climate
change impacts—meaning that it does not provide a clear and objective distinction between adaptation and L&D.
The different approaches to distinguishing between adaptation and L&D
may not only lead to different categorizations of cases as either adaptation or
L&D. They may also lead to different priorities within the field of L&D. As has
been pointed out:
while the [beyond adaptation] approach to distinguishing adaptation
and L&D mainly focuses on the impacts and the measures they demand
to differentiate responsibilities, the [tolerable risk] approach primarily
derives the responsibilities to be differentiated from whether and to what
extent capacity building is necessary.28
Because none of the proposals is fully workable or clear-cut, it might be better
to focus on the diverging objectives of adaptation and L&D. Adaptation is a
26

27
28

Michael Otoara Ha’apio, Walter Leal Filho, and Morgan Wairiu, ‘A “Cost Barrier” Perspective to Adaptation on a Coral Triangle Initiative (cti) and Mangrove Rehabilitation
Project (mrp) in Solomon Islands’, in Limits to Climate Change Adaptation (Springer,
2018), 325.
For another example, see Meinhard Doelle and Sara Seck, ‘Loss and damage from climate
change: From concept to remedy?’ Climate Policy, forthcoming (https://doi.org/10.1080/14
693062.2019.1630353).
Wallimann-Helmer et al., supra note 1, at 41.
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case where an adverse impact is prevented, whereas L&D applies where such
impact is not prevented, irrespective of why. This basis for distinction would
seem to accord with Doelle and Seck’s view, who observe that in one definition
of L&D ‘The focus has been on harm caused by human-induced climate change
itself’.29 In other words, adaptation is about avoiding harm from occurring,
whereas L&D is about addressing the harm that occurs, whether or not it could
have been reduced by adaptation. This approach also seems in line with Article 8(3) of the Paris Agreement, which merely refers to ‘loss and damage associated with the adverse effects of climate change’.
6

Types of Instrument Covered by L&D

The L&D debate has circled around three different themes: arrangements to
cover the costs of impacts and risk that are not prevented, including compensation schemes; arrangements aimed at creating awareness that neither human nor natural systems will be capable of handling climate change unless
society adequately responds to it now; and arrangements aimed at enhancing
adaptation and resilience through risk reduction and management. All three
are reflected in Article 8, which requires parties to cooperate to avert, minimize, and address L&D. Article 8(4) provides the following non-exhaustive list
of areas of cooperation and facilitation:
(a) Early warning systems;
(b) Emergency preparedness;
(c) Slow onset events;
(d) Events that may involve irreversible and permanent loss and damage;
(e) Comprehensive risk assessment and management;
(f) Risk insurance facilities, climate risk pooling and other insurance solu
tions;
(g) Non-economic losses;
(h) Resilience of communities, livelihoods and ecosystems.
The above is a somewhat mixed bag, and it is unclear why, for example, ‘resilience of communities…’ is part of L&D and not adaptation.30

29
30

Doelle and Seck, supra note 27.
It has been pointed out that ‘some of the areas of cooperation and facilitation identified
in Article 8 are, in fact, forms of adaptation, aimed at preventing damage’: Daniel Bodansky, Jutta Brunnée, and Lavanya Rajamani, International Climate Change Law (Oxford, UK:
Oxford University Press, 2017), 239.
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In practice much attention has been focused upon insurance solutions31
and on climate-induced displacement.32 However, these issues are only two
among several relating to L&D, and, as a rule, risk insurance does not provide a
workable solution with respect to, for example, non-economic loss.
7

Who can Invoke L&D—and against Whom?

The term L&D is drawn from the field of compensation, so it would seem only
logical that a provision on L&D would allow the affected parties to raise a claim
for compensation against those who caused the L&D. Nevertheless, an important limitation in the Paris Agreement is ‘that Article 8 of the Agreement does
not involve or provide a basis for any liability or compensation’.33 However, this
does not mean that parties suffering L&D cannot claim compensation on other legal bases.34
Doelle and Seck have considered the possibility of claiming a remedy on the
basis of harm as a result of unavoided L&D. They rightly point out that entities
that may experience such harm ‘include states, sub-national government actors, as well as a variety of non-state actors ranging from individuals to organizations and communities’,35 and they show that the possibility of raising a
claim for L&D depends on the specific legal context and whether it makes a
legal remedy available. On potential defendants, they observe that:

31

32

33
34

35

See, for example, unfccc, ‘Introduction to loss and damage’, <https://unfccc.int/topics/
adaptation-and-resilience/the-big-picture/introduction-to-loss-and-damage>; Mace and
Verheyen, supra note 6, at 197 and 199; and Morten Broberg, ‘Parametric loss and damage
insurance schemes as a means to enhance climate change resilience in developing countries’, Climate Policy, forthcoming (https://doi.org/10.1080/14693062.2019.1641461).
See, for example, unfccc, ‘Introduction to loss and damage’, <https://unfccc.int/topics/
adaptation-and-resilience/the-big-picture/introduction-to-loss-and-damage>; Mace and
Verheyen, supra note 6, at 197 and 210–211; and Adelle Thomas and Lisa Benjamin, ‘Noneconomic loss and damage: lessons from displacement in the Caribbean’, Climate Policy,
forthcoming (https://doi.org/10.1080/14693062.2019.1640105).
unfccc, Decision 1/CP.21, ‘Adoption of the Paris Agreement’, FCCC/CP/2015/10/Add.1
(2015), para. 51.
See, in particular, Florentina Simlinger and Benoit Mayer, ‘Legal Responses to Climate
Change Induced Loss and Damage’, in Loss and Damage from Climate Change: Climate
Risk Management, Policy and Governance, edited by R. Mechler, et al. (Springer, 2019), 179;
Burkett, supra note 2, at 127; and Christina Voigt, ‘International Responsibility and Liability’, in The Oxford Handbook of International Environmental Law, 2nd ed., edited by L. Rajamani and J. Peel (Oxford: Oxford University Press, forthcoming).
Cf. Doelle and Seck, supra note 27, at 5.
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Who will be an appropriate defendant will vary depending on the harm,
the legal system called upon to provide a remedy, and the conduct that
contributed to the harm. States, state actors, state owned enterprises, international organizations, and private actors are all potential defendants
depending on the nature of the harm, the plaintiff, the legal system involved, and the remedies sought.36
In other words, in order to answer the question of who can invoke L&D, and
against whom, it is necessary to survey domestic and international legal regimes containing different mixes of eligible claimants, respondents, remedies,
and actionable wrongs.37
Whereas the above would seem to indicate that when it comes to the central question of compensation, the provision on L&D is all bark and no bite,
I would argue that Article 8 within the unfccc framework may still play a
(limited) role. It is above all about L&D suffered in developing countries as
a consequence of actions on the part of developed countries.38 Prospective
claimants will need to explore a patchwork of different legal regimes, but it will
be those affected in developing countries who may be able to invoke rights,
depending on the legal regimes available to them.39 Similarly, whether duty-
bearers exist will also depend upon the applicable legal regimes, but are very
likely to be both public and private actors in developed countries.
8

Conclusion

We have seen that even though L&D was put on the negotiation table before
the adoption of the unfccc in 1992, it took more than two decades for the
notion to gain a dedicated foothold in the unfccc treaty framework. L&D
thereby came to complement the pillars of mitigation and adaptation as a
third pillar of international climate change law.
The treaty regime does not give an official definition of L&D, and the formal
L&D mechanisms have been established through unclear language leaving
considerable leeway to their interpretation. In this context one may wonder
36
37
38

39

Ibid., 6.
Ibid., 10.
Cf. recital 8 of the Paris Agreement’s preamble as well as the references to the wim in the
Agreement’s Article 8 and in unfccc Decision 1/CP.21, ‘Adoption of the Paris Agreement’
FCCC/CP/2015/10/Add.1 (2015). The references to the wim make it natural to construe
Article 8 as primarily addressing L&D in developing countries.
Thus, the right-holders may be individuals, communities, states, as well as others.
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whether the two terms ‘loss’ and ‘damage’ must each be given a distinct meaning. In this article I have argued that the better view is that L&D is to be viewed
as a single notion.
L&D has a wide coverage, encompassing impacts stemming from sudden as
well as slow-onset events, impacts that are irreparable (irreversible) as much
as reparable (reversible), and losses that are economic in nature as well as (in
some instances) non-economic. The delimitation of impacts covered by L&D
remains unclear.
Both in theory and in practice it may be difficult to distinguish L&D from
adaptation. In academic writing we find a variety of ways of making the distinction. However, none of them is convincing. The better approach is to focus,
simply, on the different objectives of adaptation and L&D: adaptation applies
where an adverse climate-change-induced impact is prevented, whereas L&D
applies where such an impact is not prevented.
L&D is about several things at once: sharing the costs associated with climate change impacts and risk that are not prevented; drawing attention to the
need to engage in fitting responses; and risk reduction and risk management
through arrangements aimed at enhancing climate change adaptation as well
as climate change resilience. In principle, Article 8 of the Paris Agreement provides a basis for instruments that may be used towards these objectives. However, even though the term L&D originates in the compensation field, Article 8
‘does not involve or provide a basis for any liability or compensation’.
When it comes to who can invoke L&D against whom, the fact that Article 8
does not provide a basis for liability or compensation necessarily means that to
a considerable extent the provision is without bite. It does not mean, however,
that every possibility of liability or compensation with regard to L&D is precluded. What it means is that it is necessary to find a way to exploit domestic
as well as international legal regimes, which will result in different combinations of eligible claimants, respondents, remedies, and actionable wrongs. The
rights-holders under L&D must nevertheless be (those affected in) developing
countries, whereas the duty-bearers will be found in developed countries.
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