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Introduction 

After decades of stalemate, the debate on a more effective and consistent 

enforcement of social rights in trade policy has flared up. The number of cases 

exposing inhumane and unacceptable cases of working conditions globally is on the 

rise. Even within the EU, we find these types of scandals. Scandals exposing North 

Korean workers in Poland and wretched conditions for illegal immigrants in the 

mafia-controlled tomato industry in Southern Italy. This is not a new phenomenon, 

but it comes at a critical time for global trade policy. Free trade is subject to much 

debate. The political landscape is undergoing radical changes. The ideological front 

lines are drawn up sharply. The fear of relocation of workplaces is pronounced. 

Dissatisfaction and insecurity regarding future working conditions has provided a 

breeding ground for scepticism and backlash across the political spectrum in Europe.  

Should we, in the relatively affluent part of the world, impose tougher and more 

concrete demands on our trading partners to ensure specific social conditions 

during their production of export products?  Should economic sanctions be a 

possibility? Should private entities have the right take legal action against our 

trading partners?  

This would represent a paradigm shift in European trade- and development policy. 

Should we rather, in future, use the stick than the carrot in order to ensure fair 

competition on the world market? Is it necessary to threaten trade sanctions in order 

to ensure compliance of a minimum level of acceptable workers' rights all over the 

world? This would require renegotiations of most trade agreements at a time 

characterized by deep insecurities regarding the future foreign policy and political 

framework conditions.   

Actually, the use of the idiom “carrot or stick” is somewhat misleading. Trade 

agreements use both stick and carrot to promote sustainability in global trade, 

consumption, investment and production.  

This paper finds that, in practice and on paper, there is no clear divide between a 

“hard” American model and a “soft”, dialogue-based European model. It is correct 

that there are two different agreement templates, or “models”, within the American 

and European approach. However, it is a simplification to say that Europeans do 

not impose concrete requirements on their trading partners. Both Europe and the 

US use threats and incentives as well as political influencing tools vis-à-vis their 

trading partners.  

The paper also finds that there is untapped potential in the existing EU-model to 

promote social rights through a modernisation of the current form of sanctions- and 
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incentive-based trade agreement model. The discussion should focus on how this 

model becomes more effective. At the moment, it is important to be careful not to 

distort reality. The sanctions-based model can potentially derail the debate. What is 

perhaps more important to discuss is how we adapt the individual trade agreements 

to the situation in the developing countries in question and how to the local 

circumstances, which have led to unacceptable and reprehensible conditions for 

workers. It is more important to clarify the follow-up process of the existing 

agreements than to switch to a sanction-based model. It is problematic to continue 

the discussion regarding models for all future agreements that define a fixed and 

mandatory agreement template which cannot be adapted to concrete situations. 

There is no clear cut distinction between the “American” and the “European” model. 

Many influencing instruments are being used at different levels. The US also uses 

promotional initiatives and the EU also imposes concrete requirements on their 

trading partners. However, the issue has been subject to debate in Europe because 

the US is paving the way for the use of trade sanctions. When it comes down to it, 

such sanctions can be based on individual lawsuits instigated by e.g. trade unions 

and the civil society. This opportunity does not exist in Europe. In theory, a threat to 

impose sanctions is intended to convince a trading partner to observe a number of 

defined environmental, social and political requirements that have been inscribed in 

the agreement.  

One problem is that sanctions are virtually never used in practise. Experiences with 

the Americans’ use of sanctions are very limited.  Another problem is that even 

though the possibility to use sanctions seems, on paper, to strengthen the ILO-

agreements, there is a risk that the ILO and other multilateral institutions are 

rejected as the pivotal point for the promotion of social rights in trade policy. The 

multilateral process is downgraded at the expense of national and bilateral trade 

policy.  

Part of the debate is centred on the definition of “sanctions”. This paper uses the 

ILO’s definition rather narrowly as a penalty in the form of either a fine or punitive 

tariffs based on a specific complaint and legal examination process of an alleged 

failure to observe the wording of the agreement. Europeans use more incentive-

based enforcement instruments. Here, the deterrent is the threat of impaired terms of 

business in the future. This is, to many, also a form of “sanction”. Meanwhile, the 

ILO calls this an “incentive-based mechanism”, and this paper will be using the 

ILO’s definition. There are substantial differences between the “stick” and the 

“carrot” when it comes to shaping sustainability requirements in international trade 

agreements. The political consequences can, not least, differ greatly.  
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This discussion paper focuses on the question of whether the EU can learn from the 

US’ experiences with the sanction-based model for its future trade policy. The first 

chapter finds that the basic positions of the debate are misleading. The two “models” 

are more complex than that. The second chapter looks into the historical background 

underlying the current debate. The third chapter outlines the most important 

differences between the two approaches. The fourth chapter looks at experiences 

from US trade agreements - particularly with the focus on the ruling in the 

Guatemala case which is, so far, the only case that has involved all aspects of the US 

model. Subsequently, the latest reflections of the Commission on social sustainability 

in the future, modernised EU-trade policy will be analysed and discussed. The 

Commission’s analysis will be supplemented with a brief discussion on the 

landmark decision of the European Court of Justice (ECJ) on the division of powers 

between the EU and the member states (Opinion 2/15). Finally, different 

perspectives on future EU-trade agreements from a trade policy angle will be 

presented as well as final input for the debate.  
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The US vs. The EU - hard vs. soft: a simplified debate?  

There is often talk of two different models in the debate; a hard, sanction-based 

model which has characterized the American trade agreements, and a soft, dialogue-

based model which has characterized the European trade agreements. In reality, the 

two are mixed together. The ILO uses a somewhat different terminology, cf. figure 1.  

Here, market mechanisms are called “conditional” and can be sanction- or incentive 

based. In this context, sanctions mean elimination of trade preferences, penalties, 

punitive tariffs or the reduction of technical assistance. Incentives mean offers to get 

better market access or increased development aid. Promotional elements can be 

dialogue- or cooperation based. Dialogue can be bilateral or multilateral. Dialogue 

can be in the context of the existing monitoring processes, e.g. within the ILO, while 

cooperation can be in the form of exchange of experience or in the form of analytical 

work prepared by experts. Cooperation often takes place within development 

cooperation. As the analysis of the paper will show, the distinction between the 

European “carrot” and the American “stick” is simplified.  As a matter of fact, the 

EU already uses sanction-based tools in its trade policy in the form of elimination of 

trade preferences, but it prefers the use of incentive-based tools. The EU does not 

have the possibility of using penalties or punitive tariffs as sanction instruments.  

Table 1. The ILO-distinction between “conditional-” and “promotional” elements in trade-

related labour provisions. 

 

Source: ILO, 2011: 4. 
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There are five key tools1 that can each, in their own way, promote workers' rights 

through trade agreements:  

1. Pre-ratification instruments. One party imposes a number of requirements that 

must be met before an agreement can be ratified, i.e. approved, and subsequently 

come into force. This may be requirements to include references in national 

legislation to ILO-standards or requirements to improve national enforcement 

instruments.  

2. Technical assistance. This would typically be development aid that can improve 

the capacity of the country in question to comply with the agreement, i.e. 

education or the establishment of institutions.  

3. Systematic monitoring. The intention is to increase visibility of and disseminate 

information on the actual conditions. This can be done in a number of ways. A 

public complaint regarding a criticisable circumstance is one way of increasing 

visibility on actual conditions.  A closer partnership between the corporate sector 

and an independent body is another way.  

4. Dispute settlement. It can, similarly, take on a number of shapes.  This may be 

an interstate system that can allow for complaints from non-government parties, 

i.e. trade unions. It may be the use of expert panels or dispute settlement 

institutions, a court of appeal or it may be the enforcement of CSR-reporting 

requirements.  

5. Financial incentives. The rationale is simply to make non-compliance expensive. 

Favourable market conditions that are typically reduced by means of negative 

economic consequences. This could be a penalty that is imposed due to a failure 

to comply. 

There are many different instruments that can be combined in a number of ways. 

There is a tendency to simplify the debate. There are not two models. The promotion 

of workers' rights is, in reality, closely integrated with conditional mechanisms. 

Dialogue is only one element among a number of other solutions. Trade agreements 

- even the American ones – use both incentive-based and cooperation-based 

mechanisms. The mixing ratios are different. However, the interest has centred on 

sanction-based mechanisms because this is the aspects which separates the American 

model from the European model. This gives rise to the question: Should Europe - 

like the Americans - give direct right of appeal for investors in the new EU-

agreements? Should we have a similar, formalised and almost court-based process 

on sustainability in Europe? Or must the avenues of complaint be limited to the 

                                                             
1  ILO, 2016, pp. 72-73. 
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government level? This is the model that exists in the WTO and in the major part of 

trade policy.  

One particular notion that seems ingrained in the debate is that the EU has, so far, 

opted not to use the “hard” mechanisms. But it is wrong to say that the EU-model 

only leans towards “soft” and promotional elements rather than “hard” and 

conditional elements. The EU uses incentive-based instruments but also has the 

possibility to withdraw trade preferences. On the other hand, it is clear that the EU 

has prioritized cooperation and dialogue, and much more so than the Americans, 

based on the notion that political pressure provides the best results in the event of 

serious cooperation problems or direct breach of contract. Provisions regarding 

penalties can be defined as a formal right of appeal to a process which can, 

theoretically, end up in penal sanctions.   Incentives are a political signal of possible 

consequences for future cooperation - positive as well as negative ones. Other 

provisions are about promotion, for example, in the form of technical assistance for 

implementation or requirements for future allocation of development aid. Both 

agreements have defined a mandate and a process for cooperation. How many 

resources are available? Who reports back? How good is the cooperation with the 

authorities? The dialogue mechanisms can take on different forms and have different 

strengths. When we talk of better compliance with the new provisions, it is 

important to remember how controversial and illegitimate there are often 

experienced. 

Social sustainability requirements are also a form of foreign policy. There is a high 

level of coherence between all trade related policy areas - from climate policy and 

development policy to foreign policy. And here, there are differences between the 

EU and the US. The EU has explicitly linked the issue of sustainability to its 

development policy. In contrast, foreign policy is becoming more anchored in 

national foreign policy in the member states. The EU is a “soft power” in 

international politics. This permeates the EU’s approach to social rights, among 

others. The EU has, traditionally, prioritized this issue within its development 

policy, for example through development support, loans, technical assistance etc. 

The US has linked the issue closer to its foreign policy.  It is seen as a question of 

human rights and national security. The debate will also become a question of the 

use of political conditionality.  Market access is conditional. It is about the use of 

economic sanctions. It is a question of the actual effectiveness of sanctions as a 

political instrument. But trade policy is also domestic policy. It is a response to an 

experienced unfair globalisation process. There is a widespread fear of social 

dumping. It is about the future of multilateralism is a time when economic 
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nationalism is growing as a new policy paradigm in trade policy. Sustainability has, 

not surprisingly, become a pivot for one of the biggest questions of our time: How 

do we realize the growth potential of globalisation in a more legitimate and 

acceptable way while also avoiding protectionist abuse of power in future trade 

policy? We want to make globalisation more socially inclusive - but not at the 

expense of global exclusion. We would like to ensure a fair globalisation, but we also 

want to demand protection against unfair globalisation. The question is whether the 

possibility of penalised enforcement of social rights in future trade agreements 

ensures a more efficient and tenable solution to the problem of social injustice and 

globalisation than other market-based instruments? 
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The long road to sustainable trade agreements. 

Sustainability does not have a long history in international cooperation. It was only 

in 1972 that Brundtland first articulated the phrase “sustainable development”. 

Today, sustainability is inscribed as a fundamental aim in most trade agreements. 

Sustainability has a broader meaning in international cooperation than in current 

usage. “Sustainable development” has, since the World Summit-declaration from 

2005, been defined as a three dimensional sustainability concept in a UN-context, cf. 

figure 2. Sustainability is about how the world community can ensure the best 

possible living conditions for present and future generations worldwide. The first 

dimension is about ensuring economic development. Here, the international 

commitments and rights of the states to fair trade, investment and dissemination of 

technology are key. The other dimension focuses on social development and human 

conditions. Here, human social rights and rights to living conditions are key. The 

third dimension is about environmental protection or securing environmental 

protection in future. Sustainability is about future-proofing a form of globalisation 

which provides a sustainable, fair and responsible growth that respects the rights of 

states, individuals, and the environment and which solves current and future 

problems in connection with globalisation.  

Box 1. The EU’s integrated approach: CETA Article 22,1 

“....economic development, social development and environmental 

protection are interdependent and mutually reinforcing components of sustainable development, and reaffirm 

their commitment to promoting the development of international trade in such a way as to contribute to the 

objective of sustainable development, for the welfare of present and future generations.” 

Source:  http://trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154329.pdf 

The European trade agreements reflect the UN-terminology about sustainability as 

the Europeans have included social sustainability and environmental sustainability 

in the same chapters of the agreements. The problem is basically the same; How to 

ensure sustainability effectively in a way which creates which creates economic 

development while not overriding sovereignty or disregarding multilateral 

cooperation? 

The fragmented compromise on global workers' rights  

Social considerations and workers' rights in workers' rights go back a long time.  In 

the 1890s, social injustice was openly discussed as a problem in connection with 

international trade liberalisation. There have been concerns regarding social 

dumping as long as there has been free trade. Even the classic free trade economists, 

as David Ricardo, were aware that trade liberalisation could create a fall in real 

wages in high-wage economies. From a historical perspective, the first social reforms 
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in the West were the result of a growing dissatisfaction with the social backlash of 

deregulation. With time, both trade unions and the welfare state arose from the kind 

of political discontent that was caused by forced and unregulated liberalisation of 

the economy. At the international level, it was only during the post-war society that 

the necessary political will emerged to talk about international solutions to internal 

social tension that international trade liberalisation invariably creates within the 

national economy in spite of the growth that trade liberalisation also creates. When 

economies with lower production costs move workplaces away from high-cost 

economies, this creates political opposition to trade liberalisation. This makes the 

trade cooperation vulnerable. The chief designers of the post war regulation of the 

world economy therefore knew that trade liberalisation was vulnerable to internal 

social tensions. In the light of the collapse of the world economy in the 1930s, and 

with John Meynard Keynes at the forefront, they did not only try to stabilise the 

world economy with more state activism, but also tried actively to prevent a 

backlash into protectionism by incorporating a number of guarantees against and 

safety mechanisms for political and social tensions that trade liberalisation could 

create. This is known today as anti-dumping. The states have the right to launch 

countermeasures against sudden growth in imports that are suspected to be 

produced at sub-production costs. The compromise was to internationally ensure 

that the states could act as freely as possible without risk of becoming affected by 

protectionism, but also that the states should have the right to ensure a certain level 

of social stability and have a legitimate right to protect themselves against the world 

market, under certain circumstances and as a temporary precaution. Regulated trade 

should not be entirely free.  

The compromise on “socially ingrained liberalism”2  materialized in 1945, and 

towards the Bretton Woods conference in 1947 as a vision to create a new trade 

organisation. It was to be the pivot of a regulated “free trade” where the existing 

International Labour Organisation, the ILO, was paired with a new international 

trade organisation, the ITO, where the World Bank was to promote economic 

development, and where the International Monetary Foundation (IMF), was to 

ensure macroeconomic stability and cooperation. The ITO never became a reality. 

After 1947, it was heavily criticized by dissatisfied free trade proponents and 

concerned domestic industry lobbyists in the US Congress. The ITO was too 

interventionist for the liberalists and too liberalistic for the protectionists If the ITO 

had survived the opposition in Congress, the world economy would, already in 

1947, have had a trade organisation that recognised  that: "… unfair labour conditions, 

                                                             
2  Ruggie 1983, inspired by Polany 1944. For an actual discussion about the liberal tree trade agenda on the future 

compromise on global trade, cf. Mortensen 2017.  
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particular in production for exports, create difficulties in international trade and accordingly 

each member shall take whatever action may be appropriate and feasible to eliminate such 

conditions within its territory"3. Instead of the ITO, the world economy got a GATT-

agreement (the General Agreement on Tariffs and Trade) - a negotiated chapter on 

trade and tariffs in the otherwise failed Havana Charter. The ILO would also have 

had a mandate to regulate the commodity markets and to investigate discriminating 

business practices. The GATT-agreement from 1947 does not speak about human 

rights or workers' rights. However, GATT managed to formulate an exception clause 

(GATT article 20) which gives the members a legitimate right to regulate trade and 

use import bans, for example, under certain circumstances. In spite of the fact that 

the word “environment” is not expressly mentioned in the article, it is thanks to 

article 20, that the WTO has later been able to address environmental sustainability 

in connection with trade disputes. Most importantly, the members do not exploit the 

WTO-exception clause to protect their own industries against competition. Today, 

the WTO only mentions social rights in one single place, i.e. in GATT, article 20, 

which describes an export ban on goods produced using forced labour or produced 

by prisoners (we will get back to this issue later). There have been repeated demands 

for a renegotiation of GATT, article 20, or the inclusion of social sustainability in the 

WTO-cooperation. Since the 1990s, it has proven unrealistic to obtain consensus on 

the issue among the WTO’s members. Shortly after the establishment of the WTO in 

1994, it has seemed that there has been a momentum for the formal integration of 

workers' rights within the WTO. Among other things, a new WTO-committee was 

proposed. Meanwhile, the Singapore WTO-meeting put an efficient stop to the social 

agenda in the WTO. The WTO-members decided that the issue belonged in the ILO.  

The WTO is a unique organisation. It is relatively small - consisting of only about 600 

employees - however it is one of the few international organisations to have a 

genuine court-based dispute settlement mechanisms that, independent of the 

member states, may impose sanctions; punitive tariffs for failure to comply with the 

WTO-rules. Only states have access to the legal proceedings. No private parties may 

submit a complaint with the WTO. Every case must be tried by means of 

consultations. The second time a request is submitted to the WTO, the member state 

has the right to a panel survey. In 1994, the WTO got a court of appeal which 

reviews the legal basis for decisions made by panels of experts in WTO-cases. Their  

review constitutes the final decision. No WTO-member may block a case. More than 

600 cases have been tried in the WTO-system since 1994. However, only 20 cases 

have led to sanctions. The WTO has been suffering from a dry spell in negotiations 

                                                             
3  Havana Charter, article 7,1. 



Page 14 of 62 

since The Doha Round was launched in 2001. Only a few agreements have been 

concluded in the WTO. The WTO requires consensus among member states to make 

any decision. There are those who see the WTO-system as potentially tough and 

formally powerful as the reason why the member states have become unwilling to 

negotiate new rules that would be binding and can result in future sanctions due to 

non-compliance.  

The ILO dates back to the Treaty of Versailles in 1919. The ILO is one of the few 

organisations to survive the breakdown of the League of Nations.  At the same time, 

it is the only international organisation that has official non-government members, 

unions and employers. The ILO was ahead of it's time. It is sometimes forgotten that 

the ILO Constitution of 1919 actually mentions the problem with social dumping 

indirectly when it states that "… the failure of any nation to adopt humane conditions of 

labour is an obstacle in the way of other nations which desire to improve the conditions in 

their own country"4. 

The WTO is a unique international organisation. The ILO Constitution, article 33 

says that the Governing Body gives a mandate to the members to act in a way as it 

may deem “wise and expedient” in order to ensure compliance with the 

recommendations that the ILO can make in its inquiry or if the International Court of 

Justice makes a decisions in an ILO-related matter. This many be interpreted as if the 

ILO actually has an explicit mandate to impose sanctions5.  This has, however, never 

happened. The ILO has, as an organisation, developed in an entirely different 

direction. The ILO formulates the international standards for workers' rights as 

either conventions or recommendations.  

Box 2. ILO Core Conventions 

The abolition of forced labour: 

 ILO Convention no. 29 Forced or compulsory Labour 

 ILO Convention no. 105: The abolition of forced labour. 

The abolition of and the immediate action against the worst forms of child labour.  

 ILO Convention no. 138: A minimum age for admission to employment  

 ILO Convention no. 182: The worst forms of child labour. 

Freedom of association and protection of the right to organise:  

 ILO Convention no. 87: Freedom of association and protection of the right to organise  

 ILO Convention no. 98: The right to organise and to bargain collectively 

The core conventions must then be ratified by the individual member states. The ILO 

is the pivot for inquiries, monitoring of observation of existing agreements and 

knowledge sharing about workers’ rights all over the world. The member states have 

                                                             
4  ILO Constitution, preamble. Cf. 

http://www.ilo.org/dyn/normlex/en/f?p=1000:62:0::NO:62:P62_LIST_ENTRIE_ID:2453907:NO below. 
5  Trebilcock, Howse & Eliason, 2014: 716. 
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not elected to make the ILO a court. Instead, the ILO has become a hub for expertise 

on workers’ rights globally.  

The bilateral track 

Once the globalisation euphoria of the late 80s and early 90s had been replaced by a 

more pronounced scepticism towards globalisation, and a political divide between 

the North and the South during the late 90s, the willingness to develop the WTO also 

disappeared. Within the ILO, it became clear that its members did not support 

making the ILO capable of using sanctions in the same way as the WTO. In 1997, the 

ILO members rejected a proposal to use country-specific certification and labelling 

programmes. The ILO, meanwhile, extended its rules and defined more precise 

rights for workers - especially with the 1998 Declaration on Fundamental Principles 

and Rights. ILO-standards are increasingly used as a trade policy instrument.  

Figure 2. Number and share of trade agreements with labour provisions, 1995-2005. 

 
Source: ILO, 2016: 23. 

More than 80 pct. of trade agreements (TA’s) since 2013 have references to ILO-

workers' rights. The development over time can be seen from the above table. The 

explanation is simple. WTO- members increasingly use bilateral trade agreements in 

the regulation of global trade. Notice that 2015 marks a break with the preceding 

years. Nevertheless, approximately 80 pct. of all bilateral agreements have now 

included workers' rights in some way or other (referred to as “labour standards” in 

box 3). This tendency is not limited to the traditional trading powers such as the EU 

and the US, but also includes the so-called growth economies such as Chile. 

References to national legal requirements for workers' rights have become extensive. 
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At the same time, there is a tendency to more explicit references to ILO-standards. 

On the other hand, any talk of enforcement of ILO standards in the WTO has 

stopped. The multilateral track has been put on hold.  

American trade agreements 

President Bush Jr. started the bilateral turn in American trade policy in 2003. The 

strategy was formulated as “competitive liberalization”, and the US thereby 

signalled that it would use the bilateral trade agreements to extend the expansion of 

the WTO-rules that had been launched with the WTO-agreement in 1993. 

Subsequently, the WTO-members could no longer agree on a trade policy agenda 

that reflected the US’ interests and convictions, including a specific wish for more 

consistent enforcement of workers' rights and the protection of American workers 

against social dumping. Labour chapters were included as early as in the NAFTA-

agreement in 1994. It was an early attempt. The only real possibility for launching 

actual sanctions due to non-compliance was if the trading partner showed systemic 

inefficient enforcement or deliberate circumvention of current labour market 

legislation. The agreement required that non-compliance was trade-related and 

covered by mutually recognised labour market legislation6. From the Singapore-

agreement in 2003 and until the CAFTA-DR agreement in 2004, the outline of the 

first generation agreements of what became “the American model” was shaped. The 

common denominator in the early American trade agreements was their relatively 

weak enforcement provisions on workers with loose references to ILO-standards 

and “other internationally recognised workers' rights”. The agreements only 

required an expressed political willingness to promote workers' rights. The strongest 

commitments regarding “effective” enforcement only referred to national labour 

market legislation. In addition to this, the first generation agreements have a 

separate enforcement mechanism which, among other things, put a ceiling on the 

size of the sanctions.  Sanctions were primarily defined as a fine, punitive tariffs or a 

withdrawal of trade preferences (which has been referred to above as incentive-

based and conditional).  

The second generation agreements are those which are referred to as “the American 

model” today. They include the four trade agreements concluded after the so-called 

“May 10th Agreement” from 2007 in the American Congress7, cf. table 1. The first 

generation agreements became subject to strong domestic policy criticism in the US8. 

                                                             
6  NAFTA, article 29. 
7  USTR, Bipartisan Trade Deal, May 2007, se 

https://ustr.gov/sites/default/files/uploads/factsheets/2007/asset_upload_file127_11319.pdf. 
8  Bolle, 2016. 
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The sceptics believed that the Obama administration did not seriously and actively 

seek to counter social- or environmental dumping and that it refrained from 

imposing tough requirements on their trading partners to effectively observe the 

agreements. The second generation agreements therefore contain more precise 

enforcement provisions with more specific references to the ILO-standards. They do 

not refer only to effective enforcement of national legislation but they refer to the 

definitions of the agreement of workers' rights. The second generation agreements 

are, in addition, linked to the general dispute settlement mechanism in the 

agreements without a cap on the size of the sanctions, for exmple. 

Table 1. Bilateral American trade agreements  

 Signed Came into force  

First generation:  

 NAFTA December 1993 January 1994 

 Jordan FTA  October 2000 December 2001 

 Singapore FTA May 2003 January 2004 

 Chile FTA  June 2003 January 2004 

 Australia FTA  May 2004 January 2005 

 Bahrain FTA September 2004 January 2006 

 Morocco FTA June 2004 January 2006 

 Oman FTA January 2006 January 2009 

 CAFTA-DR (Dominican Republic–Central America)  August 2004 January 2009 

Second generation:  

 Peru TPA April 2006 February 2009 

 Colombia FTA  November 2006 May 2012 

 Korus (United States–Korea) FTA June 2007 March 2012 

 Panama TPA  June 2007 October 2012 

Source:  USTR, https://ustr.gov/trade-agreements/free-trade-agreements. 

Whereas the first generation agreements have a more tentative wording on whether, 

for example, the parties are “committed to promote” or “thrive to ensure” that the 

freedom of association is enforced in the country in question, the second generation 

agreements demand that the parties “shall adopt and maintain in its statutes and 

regulations and practices thereunder”. The wording of the agreement is more binding. 

The second generations therefore share the same basic template:  

1. A strong commitment to observe and enforce the ILO-declaration. 

2. A clear prohibition against lowering standards on workers' rights. 

3. Unambiguous limitations on the possibility to defend non-compliance with 

reference to limited resources or priorities. 

4. A clear reference to a dispute settlement mechanism as other areas of the 

agreement.  

It must, at the same time, be underlined that all the American agreements have a 

considerable limitation on which workers' rights are covered by the trade 
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agreements. The agreement text requires that possible problems to observe the 

agreement and violations of the agreement must pertain to workers' rights in export-

linked production and that a measurable effect on the trade between the parties can 

be demonstrated.    Conditions for workers that, for example, only affect national 

industries and that have no effect on the trade relationship between the two parties 

are not covered by the agreements.  The aim of the agreements is not to promote the 

social conditions for the populations but to give the parties a legitimate right to 

protect themselves from “social dumping” as a consequence of more intensified 

trade.   

The American model was never about creating more social justice around the world 

as such but to give the US better opportunities for protecting its own population 

from unfair competition.  As we speak, it is uncertain whether future American 

agreements under the Trump-administration will follow in the footsteps of the 

Obama-administration’s “second generation model”. There is some uncertainty 

regarding the Korea-agreement and, at the same time, NAFTA is being renegotiated. 

Preliminary indications point to attempts by the Trump-administration to replace 

the “NAFTA-tribunal” with more specific anchoring in national courts. However, 

the rhetoric on protection of American jobs has been intensified since the election in 

November 2016, and the protection of American workers' rights have become a 

clearer reference point in the Trump-administration’s “new” trade policy strategy.  

European trade agreements 

The EU tried to introduce workers' rights for the first time in 1978 with the Lome 

Convention in an attempt to ensure that developing countries that met the 

international labour standards were not outcompeted by countries that did not 

observe these standards. The proposal met resistance among developing countries 

and was rejected9. Only in 1995 did the EU explicitly link workers' rights to the trade 

agreements. This is done in 3 ways: Trade preferences in the ordinary "General 

System of Preferences" (GSP) have, since 2011, been supplemented with the extended 

GSP-policy+ and in the initiative referred to “Anything But Arms”(free market access 

for all products for the EU except for arms). All the agreements offer improved 

market conditions for countries that observe the ILO-standards. The EU has 

therefore diligently inserted incentive-based mechanisms in its trade agreements. 29 

countries have GSP-terms, 13 countries have GSP+-terms, and 49 countries are part 

of the “Anything but Arms”-initiative.  

                                                             
9  Trebilcock, Howse & Eliason ,  2014, 2014. 



 
 

Page 19 of 62 

The “sanction weapon” is actually already part of the EU´s current trade policy. 

However, the most frequently used instrument is incentives rather than sanctions. 

The EU has incorporated social rights into its GSP-agreements which allows for 

withdrawal of the favourable market access included in the agreements in the case of 

violations of what is named as “unfair trading practices” within trade law, such as 

goods for the EU produced by “forced labour”, or under “systematic violations of 

international conventions on workers’ rights and human rights”. The GSP-

instrument is used in a country-specific way. In practice, the EU’s dialogue with 

authorities and the civil society has a a high priority. The instruments are designed 

to promote social results rather than legislative change and, therefore, the 

Commission defends itself with the argument that the “sanction weapon” with GSP+ 

is time-consuming. According to the Commission, it is too early to come to a final 

conclusion on GSP+ - regarding the actual effects of the policy.   

So far, the EU has used this tool in three cases: Myanmar, Belarus and Sri Lanka. The 

EU continuously assesses other potential problem countries, especially Cambodia, 

Pakistan and Bangladesh. Reporting takes place in different progress reports. For 

example, the mid-term evaluation of the GSP+-policy, i.e. Bangladesh, is being 

thoroughly assessed (The European Commission, 2017a). Here, it emerges that the 

EU, in likeness with the US and a number of other countries, quickly focused on the 

social conditions - particularly for textile workers in Bangladesh after the Rana 

Plaza-tragedy in 2013. The authorities in Bangladesh have also launched a number of 

enquiries. Both the US and the EU quickly concluded the so-called "Sustainability 

Compact”-agreement with the government in the wake of the tragedy. Meanwhile, 

the US chose to withdraw its GSP-market preferences after the catastrophe, even 

though the US did not actually give Bangladesh any favourable GSP-market access 

on textile exportation. The EU, on the other hand, chose to continue its cooperation 

strategy with the government in Bangladesh with continuous follow-up outside the 

GSP-process. It also appears from that same midt-term evaluation that even the 

European Commission acknowledges that the GSP-policy has not been very 

transparent or consistent in practise (the European Commission 2017a). Its impact 

has been limited. It has increased doubts regarding the effects of the EU-approach. 

For example, a critical report prepared for the European Commission concluded that 

the effect and therefore the credibility of the EU’s approach towards human rights in 

its external policies should be called into question because the EU has applied its 

human rights’ policy in a selective and uneven way.10  

                                                             
10  Velluti, 2016: 41. 
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It is incredibly difficult to demonstrate the direct effect of workers’ provisions in 

trade agreements. This applies to both the American and European trade 

agreements. Both are a relatively new phenomenon and the effects of the provisions 

cannot be isolated from other policy initiatives or the policies of other countries and 

organisations. The pressure on a government is often coinciding with media 

scandals which, again, translate into signals from, for example, investors or 

importers who are concerned about the sales potential of products that have a 

negative image among consumers. At the same time, authorities, for example, are 

exposed to pressure from both sides. For example, it is impossible to trace a direct 

effect of the European dialogue-based approach because it is happening 

concurrently with the tough American approach. Why the authorities have started 

inquiries is unknown. However, the question is how the EU can ensure the necessary 

thoroughness and seriousness in these inquiries, including a reliable follow-up on 

these inquiries in the internal EU-process to ensure that something actually changes 

in for textile workers in Bangladesh, for example. That working conditions are 

actually will be improved for the future. In theory, the EU’s current model that 

threatens with withdrawal of trade preferences in the case of unsatisfactory 

observation of the agreement conditions should have the same effect as threats of 

lawsuits.  

The EU has thus rarely used the threat of sanctions in the form of a withdrawal of 

favourable market access to the EU-market. The-GSP tool is, moreover, very widely 

used in American trade agreements. The common denominator of the EU-

agreements has been the absence of any reference to sanctions. The EU was, on the 

other hand, the first to specify which ILO-Conventions were included and the 

agreements have kept up with the extensions of the ILO-standards from decent work 

to the core Conventions and - in likeness with the US - a ban on lower standards. The 

institutional form of promotion of workers' rights have also developed over time. A 

schematic overview of the substantial and institutional dimensions is outlined 

below.  

The table indicates the development of the references of the EU’s agreements to the 

ILO and how the institutional setup has changed with time in Europe. For example, 

it can be seen that the EU-agreements, as well as the American agreements, have 

gone from loose to tighter references to more specific standards. Institutionally, there 

is a development from a loose form of dialogue with non-binding CSR-standards to 

a more formalised procedure with a mandatory and regular involvement of the civil 

society and the setting up of a permanent Committee on Trade and Sustainable 

Development (CTSD). This development is relatively new. The European model 
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starts to take shape following CARIFOM and the South Korea-agreement.  The 

experience base with the EU-model is sparse. The latest agreements, such as CETA, 

have not yet been finally ratified.  There has even been legal uncertainty regarding 

whether the sustainability area could come under the exclusive competence of the 

EU-treaties on trade policy (to be discussed below.) It is therefore too soon to 

systematically evaluate the effects of the EU-model for compliance with the new 

workers’ chapters, since they have not yet had the time to come into effect in 

practise. The agreements with Central America, Peru and Columbia may be able to 

indicate how the agreements work, but the trade relationship with this EU is 

marginal compared to the US and the effects are therefore subsequently marginal. 

The agreement with South Korea may, potentially, be the only one that could 

contribute with some kind of answer to the question of whether the EU’s promoting 

and incentive-based model has had any effect on workers' rights in Korea. 

Meanwhile, the agreements with Singapore, Canada and Vietnam are only just 

stepping into force or being ratified.  

The Vietnam agreement 

The Vietnam agreement in particular could spark renewed interest in labour 

chapters in the EU’s agreements. What does the draft agreement say about 

sustainability? The text overleaf is the wording of the draft regarding the right to 

regulate, multilateral commitments and the ban against the lowering of standards, cf. 

box 3. 
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Box 3. EU-Vietnam: Trade and Sustainable Development 

"Article 2 

Right to regulate and levels of protection 

1. The Parties recognise the right of each Party to determine its sustainable development objectives, strategies, 

policies and priorities, to establish its own levels of domestic protection in the environmental and social areas 

as it deems appropriate and to adopt or modify accordingly its relevant laws and policies, consistently with 

the principles of internationally recognised standards or the agreements, to which it is a party, referred to in 

Articles 3 and 4. 

2. Each Party shall strive to ensure that its laws and policies provide for and encourage high levels of domestic 

protection in the environmental and social areas and shall strive to continue to improve those laws and 

policies. 

Article 3 

Multilateral labour standards and agreements 

2. Each Party reaffirms its commitments, in accordance with its obligations deriving from the membership of 

the ILO and the ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up, adopted 

by the International Labour Conference at its 86th Session in 1998, to respect, promote and effectively 

implement the principles concerning the fundamental rights at work … 

3. Each Party will make continued and sustained efforts towards ratifying, to the extent it has not yet done so, 

the fundamental ILO conventions, and the Parties will regularly exchange information in this regard. 

4. Each Party, will also consider the ratification of other conventions that are classified as up to date by the ILO, 

taking into account its domestic circumstances. The Parties will exchange information in this regard. 

5. Each Party reaffirms its commitment to effectively implement in its laws and practices the ILO Conventions 

ratified by Vietnam and the Member States of the European Union respectively. 

6. The Parties recognise that the violation of fundamental principles and rights at work cannot be invoked or 

otherwise used as a legitimate comparative advantage and that labour standards should not be used for 

protectionist trade purposes. 

Article 10 

Upholding levels of protection 

1. The Parties stress that weakening the levels of protection in the environmental or labour areas is detrimental 

to the objectives of this Chapter. Accordingly, they recognize that it is inappropriate to encourage trade or 

investment by weakening the levels of protection afforded in domestic environmental or labour laws. 

2. A Party shall not waive or derogate from, or offer to waive or derogate from, its environmental or labour 

laws, in a manner affecting trade or investment between the Parties. 

3. A Party shall not, through a sustained or recurring course of action or inaction, fail to effectively enforce its 

environmental and labour laws, as an encouragement for trade or investment. 

4. A Party shall not apply labour or environmental laws in a manner that would constitute a disguised 

restriction on trade or unjustifiable discrimination between the Parties." 

Source: DG Trade, Europa-Kommissionen, 
http://trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154229.pdf. No official translation into 
Danish available.  

Article 2 establishes that the parties have the right to establish their own level of 

domestic protection while also committing the parties to ensure the highest possible 

level of protection. Article 3 confirms that the parties will work to ratify and observe 

the ILO’s conventions to the best of their ability while recognising that the violation 

of rights at work cannot be invoked or otherwise used as a legitimate comparative 

advantage. Article 10 is a prohibition against derogating from the provisions of the 

agreement (also referred to as the “non-derogation clause” cf. below), that 

establishes that the parties cannot waive or derogate from its own laws in this area 

or its international commitments in order to attract trade or investment. Article 10,4 

http://trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154229.pdf
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is a clear reference to the WTO. Here, the concerns of the developing countries shine 

through. It establishes that the parties cannot use labour clauses as a disguised 

restriction on trade. It is clear that Vietnam seeks to defend its right to development 

while also fearing that the EU will use the agreement as hidden protectionism. There 

is a logical tension between the different requirements and guarantees. The right to 

regulation is in contrast with the other elements. The agreement cannot directly 

result in sanctions. It is a platform for political pressure. The EU could hold Vietnam 

responsible for the provisions in case of a conflict and require compliance. The EU’s 

ultimate weapon is to cancel the agreement. Conversely, Vietnam could not use the 

agreement directly in a conflict if it turns out that the EU “misuses” the provisions 

for the protection of European jobs or producers, for example. In that case, Vietnam 

could also threaten to cancel the agreement.  

In this case, the parties are under the obligation to launch consultations (article 16). 

Here, the parties are under the obligation to seek out all possible opportunities for a 

mutually acceptable solution. Article 16(3) requires explicitly that special regard 

must be taken to the problems and interests of the developing country. In case of 

continued disagreements, an independent expert group can be established (article 

17). The independence of the experts is very strictly defined11. What is interesting is 

that expertise, on the contrary, is rather broadly defined.  Experts on environmental 

law or labour law can be used as well a trade experts. Subsequently, the agreement 

defines the different procedures and time frames of the expert groups to process the 

case. The recommendations of the expert group must be made publicly accessible 

within 180 days of the establishment of the expert group unless the parties agree to 

the opposite.   

The parties are obligated to debate the recommendations of the group of experts. 

Compliance with the recommendations must be followed-up. Information must be 

provided to the so-called “domestic advice groups” within 90 days. Reporting must 

be made to the relevant bodies. Here, the European  model ends, so to speak. There 

is no mention of what can happen in the case of continued failure to comply with the 

recommendations of the group of experts. Their report is intended as a tool to put 

pressure on the parties, to clarify a problem and suggest a solution. The agreement 

does not require that one party must implement the recommendations. It does not 

specify what will happen subsequently.  

                                                             
11  The group of experts must be made up of "… individuals with specialized knowledge of or expertise in labour or 

environmental law, issues addressed in this Chapter, or the resolution of disputes arising under international agreements. 
They shall be independent, serve in their individual capacities and not take instructions from any organisation or government 
with regard to issues related to the matter at stake, or be affiliated with the government of any Party". 
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Box 4.  EU-Vietnam: Article 17.9  

"The Parties shall discuss appropriate actions or measures to be implemented taking into account the Panel’s final 

report and the recommendations therein. The Party concerned shall inform its domestic advisory group(s) and the 

other Party of its decisions on any actions or measures to be implemented no later than ninety (90) days, or a 

longer period of time mutually agreed by the Parties, after the final report has been submitted to the Parties. The 

follow-up to the implementation of such actions or measures shall be monitored by the Specialised committee on 

trade and sustainable development. The domestic advisory groups and the joint forum may submit observations to 

the Specialised committee on trade and sustainable development in this regard. " 

Source:  Europa-Kommissionen, http://trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154229.pdf. No 
official translation into Danish available.  

In this way, to sum up once again, the European model differs from a purely 

promotional approach, as defined by the ILO, when it comes to compliance with 

workers' rights. The lacking provisions in case of continued unconformity are not 

defined in the agreements. This is not to say that sustainability provisions lack 

consistency. They are simply not defined by the agreements. Since 1995, the EU has 

had the opportunity to take away these countries’ advantageous trade relations with 

the EU within the GSP and GSP+ and the “Anything But Arms”- initiative if, for 

example, the ILO-standards are not observed. This possibility is rarely used. It is 

debatable whether the EU has used the instrument as much as it ought to. 

Furthermore, the instrument has no effect on countries with “normal” trade 

relations, i.e. on WTO-terms. The incentive-based approach requires bilateral trade 

agreements in so far as sustainability-issues do not come under the WTO-

agreements. Conversely, the EU has trade agreements with more than 90 countries. 

On paper, the European model is just as tough as the American one when it comes to 

the incentive-based approach to observing workers' rights. The difference is that the 

US has, in addition to this, chosen to make sanctions possible in case of documented 

breach of agreement. And thereby, legal action can be brought against the trading 

partner outside the interstate cooperation.  
  

http://trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154229.pdf
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Debate: The American model vs the European model  

The promotion of sustainable trade takes place in a number of ways within both 

models; bilaterally, multilaterally, dialogue-based with stakeholders and through 

follow-up on actual policy in established international forums such as the ILO or 

specific advisory councils. Conditionality is not just a question of sanction 

possibilities. The US uses economic sanctions as a theoretical possibility. In practise, 

they have never been used. European trade agreements do not mention sanctions at 

all. This is not to say that there are no consequences when the sustainability 

provisions of the agreement have been breached.  Political pressure is a tool that is 

used. The EU “threatens” with something else. The EU-agreements are far more 

elaborate when it comes to, for example, monitoring of implementation processes. 

The EU has a somewhat tougher approach to social rights in their GSP-agreements. 

The absence of incentives (“the carrot”) is also a form of “hard” display of force. 

Here, the threat of normalizing the trading relationship by withdrawing the trade 

benefits that an existing trade agreement gives, is the tool. Finally, the EU is 

characterized by a global, multilateral approach to dialogue and cooperation while 

the Americans are more unilateral and nationally anchored.  The divide between the 

“tough” American and the “soft” European is far more complex than the positions in 

the general debate would indicate. The below analysis briefly illustrates the 

significant differences and similarities between the two. It quickly becomes clear that 

there are many commonalities; ILO-principles, CSR-references, the so-called “non-

derogation clauses” (see table 2), different promoting initiatives and monitoring 

provisions as well as capacity building. These aspects will not be elaborated in this 

discussion paper. 
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Table 2. The American and the European model 

 The American model The European  model 

Contents Separate chapters (called “Labour 

Chapters”). 

Integrated chapters (called “sustainable 

trade and development chapters”, 

“Sustainable trade”) 

 ILO-principles 

 CSR 

"International recognized principles", 

national legislation including minimum wage 

and working time. 

ILO core conventions 

Decent Work 

"Non-derogation clause": Prohibition against lowering regulation standards to attract 

investments and increase exports.  

Promotion  Definitions of different dialogue-based cooperation forms, including the intention or 

transnational dialogue between governments, civil society and stakeholders. 

Monitoring  Intergovernmental monitoring  

 Dispute settlement must take place in independent expert committees and by 

government consultation.   

 Indirect reference to the ILO’s monitoring mechanism  

Compliance  Threat of sanctions: Market access, 

punitive tariffs or fines  

 Open access for complaints from non-

governmental players, including 

investors and the civil society  

 Threat of sanctions: Market access 

 Political pressure  

 Requirements for institutionalised 

advisory bodies and civil society 

dialogue.  

Civil society  Right of appeal to dispute settlement 

Access to monitoring of compliance: Labour 

Affairs Council, national advisory labour 

committees (advisory, non-committal).  

Only regarding workers' rights  

Requirement for consultations: Civil society 

mechanism (advisory, binding). 

Integrated sustainability: Social and 

environmental considerations  

Capacity building Opportunities for more intensive cooperation on specific issues 

Governance and 

procedure 

Primary national level (board of appeal): 

The Department of Labour Office is centrally 

placed in the sanction process (“contact 

point”) with a mandate to choose cases 

(“filter”) and it is obliged to continuously 

and finally to consult with the Foreign 

Ministry and the USTR regarding the 

recommendations in the case. The wording 

is unclear. Promoting initiatives are loosely 

integrated with other levels 

Expert groups at the multilateral-, EU- and 

national level internally coordinate with DG-

Trade, centrally placed in contact with, for 

example, DG International Cooperation and 

Development and Foreign and European 

External Action Service. An EU-level panel of 

experts will deal with persistent disputes. 

What happens next is unclear. Ultimately a 

political decision (in the Council of Ministers 

in cooperation with the European 

Parliament) about whether to retract the 

agreement.  

Source: Information from USTR, DG Trade, De Ville, Orbie & Van den Putte (2016). 

Here, the focus is on the differences between the two models. They are substantial, 

institutional and almost underlying with regard to identity. There are two 

fundamentally different attitudes to market regulation, workers’ conditions and 

multilateralism.  

Workers’ conditions are, for example, mentioned under general conditions in the 

American trade agreements which the relevant conditions in the EU-agreements are 

located in a separate sustainability chapter. American agreements explicitly mention 

the more substantial workers' rights that apply according to American legislation. 

They establish a formal dispute settlement mechanism. The mentioned "non-
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derogation clause": has been inserted into both. This clause is a ban on derogation 

which expresses a guarantee of sorts that no party to the agreement must relax 

workers' rights or environmental standards in order to gain a competitive 

advantage. Finally, both agreements have provisions on civil society involvement in 

the subsequent monitoring and compliance.  The EU has a formal requirement to 

civil society involvement while the Americans seem only to suggest involvement of 

the civil society.  

In terms of the contents, there are certain differences. The US only give the general 

ILO-principles a possible legal effect, and not the detailed provisions in the different 

ILO-Conventions that the EU-agreements refer to. This is hardly surprising. The US 

has only ratified two of the eight ILO-Conventions. This is an area where the EU-

model with social sustainability chapters is more precise and extensive. As far as the 

contents of the EU-model is concerned, it is more legally founded in terms of 

international standards.  

Once again, it is important to underline that the “deeper layers” of the EU-process 

should be investigated more closely. It is rather obvious that it is actually DG-Trade 

that is the pivot for the process given the power it has to define, negotiate and set the 

agenda during the policy process. This is coordinated with other bodies in the 

European Commission. In addition to this, it is clear that the member states are 

directly involved continuously in the process in many ways, and both the corporate 

sector, stakeholders and NGO’s  have access to the process via formalised advisory 

councils and civil society bodies. 

Box 5.  The European model in the words of the European Commission 

Source: The European Commission, 2017b.   

"Improvements in labour and environmental conditions require continuous and long-term engagement with 

partner countries to create ownership at government and civil society level and inclusive reform processes. In 

implementing and enforcing the obligations, the Union recognises the primary role of international instruments 

both in terms of standards and compliance mechanisms. This is complemented with the bilateral enforcement 

mechanism set out below.  

The EU efforts focus during a first stage on incentivising the partner country to work with the Union. This is 

addressed through structured dialogues on sensitive issues, launching joint projects, enhancing interaction with 

international bodies and setting-up dedicated institutional and civil society structures. TSD provisions in an FTA 

are binding and subject to a dispute settlement mechanism. This establishes the following procedure with the 

possible involvement of civil society and international organisations (ILO, MEAs) at every stage:  

 government-to-government consultations,  

 setting up a panel consisting of independent experts on trade, labour and environment,  

 drafting a panel report that is public and that neither party can block,  

 monitoring of the implementation of the panel report.  

This approach for the TSD chapter differs from the general dispute settlement procedure foreseen for the FTA 

where no explicit role is foreseen for civil society and international organizations – though the text does provide 

for amicus curiae submissions. This approach does not include sanctions." 
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Here, the EU-model is better attuned to detecting signals of dissatisfaction with 

compliance. The European Commission is under the obligation to raise the matter 

directly with the trading partners. The European Commission can subsequently 

establish a committee of experts to look into the case more closely. It is not yet quite 

clear how political control with the inquiries is exerted, as it is the case with the US. 

This is where both critical interests of the corporate sector but also the national 

interests come into play. Conversely, it has been very clearly demonstrated during 

the past few years, in connection with the TTIP an CETA-debate how powerful civil 

society players have become in European trade policy. In addition to this, the role of 

the European Parliament is not understated. The Lisbon treaty has changed the rules 

of the game in EU-trade policy. These conditions should also be analysed more 

thoroughly. But most importantly, in EU-agreements, workers' rights as well as 

environmental issues are explicitly excluded from the general dispute settlement 

system, which is otherwise defined in the agreement. There is no possible sanctions. 

This remains the most marked difference between the two models.  

The American model: efficient - on paper 

The American model has enjoyed some popularity in Europe because it is more 

explicit and gives the impression that the Americans have institutionalised an almost 

automatic link between documented breach of agreement to sanctions instruments.  

Meanwhile, the reality is not so simple. The Americans allow individuals to submit a 

claim on the violation of a condition concerning workers' rights that significantly 

affect trade- and investment flows. There is subsequently a requirement for 

consultations between the trading partners. If a compromise is impossible, there is a 

formalised dispute settlement system which can result in either financial sanctions, i. 

e. claim for compensation for the injured party or, in a trade sanction with allowed 

punitive tariffs on imports from the country in question. The formal procedure for 

such a complaint is very elaborately defined, cf. box 6. It clearly establishes how any 

person, organisation etc. can become a party with the right to launch the process, 

state what the complainant should include and which process to pursue. However, it 

is still a politically controlled process. It is, for example, the Department of Labor 

which assesses whether to launch a formal inquiry. There is a requirement that other 

relevant government bodies should be involved in the process. The final order is a 

recommendation from the Department of Labor. On paper, it would seem that a final 

recommendation on the implementation of sanctions will not be prompted 

automatically. In section 1.2 (cf. Box 6) it seems somewhat unclear whether the group 

of experts has any independent legal effect on the actual pursued policy.  There is 
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more flexibility and political scope built into the formal procedure that proponents 

of the American model often like to articulate.  

Box 6. Complaints procedure in the American model: Recommendations - not 

decisions 

"Section I. Recommendations to the Secretary of Labor 

1. The OTLA may make a recommendation at any time to the Secretary of Labor as to whether the United 

States should request consultations  

2. If, following any such consultations, the matter has not been resolved satisfactorily, the OTLA shall make a 

recommendation to the Secretary of Labor concerning the convening of a labor committee in accordance with 

an FTA, or the establishment of an Evaluation Committee of Experts [in accordance with Article 23 of the 

NAALC, as appropriate]. 

3. If the mechanisms referred to in paragraph 2 are invoked and the matter subsequently remains unresolved, 

and the matter concerns whether a Party is conforming with an obligation under a labor chapter, […] the 

OTLA shall make a recommendation to the Secretary of Labor concerning pursuit of dispute resolution under 

such provisions. 

4. Before making such recommendations, OTLA shall consult with the Office of the United States Trade 

Representative, the Department of State, and other appropriate entities in the US government." 

Source: DOL - Notice of Procedural Guidelines, 2006. 

Therefore, on paper, the American way seems to be better geared to tackle lawsuits 

in an efficient manner and signals a tough, legalised trade policy. In reality, this is 

not the case. Apart from one unfinished case, the Guatemala-case (cf. below), the 

system has hardly ever been used. Experiences with the American model are - as for 

the European model - sparse, to put it mildly. The effect has remained hypothetical, 

and it is, in actual fact, pure speculation to claim that the American model is a more 

efficient guarantee for better conditions for workers in the developing countries that 

have signed an agreement with the Americans. It smells of symbolic politics.  

If sanctions are a theoretical possibility in the American model, they are close to non-

existent in the European model. The EU-agreements have, in likeness to the 

American agreements, a requirement that diplomatic dispute settlement mechanisms 

must be used first. There must be consultations between the governments. The main 

difference is that the US’ process can be launched on the basis of a reasoned 

complaint that cannot be solved through diplomacy. An inquiry can then be 

instigated. The EU has not defined a complaints process for access for third parties. 

In the US it is the Department of Labor that assesses the contents and then 

coordinates the process for external complaints. The complaint then seems to come 

under the International Trade Administration under the USTR which coordinates 

with other parts of the government. 

What is the difference?  

The significance of formal differences in the different designs of the policy process 

must be seen in the context of their actual function. The practise is everything. 
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Informal processes can overrule the formal decision-making channels. Deep cuts into 

the institutional realities in the two models must be made before conclusions can be 

made regarding the actual processes. It is particularly urgent to find out how 

Washington works today. How strong is the position of the Department of Labor in 

the new American trade policy? Finally, it is important to analyse the supply of 

resources more closely. Even the best intentions appear hollow if there is no room in 

the budget for specific initiatives.  

Notwithstanding incomplete knowledge on these issues, it is still clear that the two 

models deviate from one another in a number of ways:  

 The EU has an integrated approach while the US has isolated labour clauses in 

separate chapters. 

 The sanctions instrument: The US allows for sanctions (fines or punitive tariffs), 

while this is not possible in the EU’s agreements. 

 The civil society: The US gives formal right of appeal to the enforcement process 

while the EU has a more comprehensive approach with specifications regarding 

the involvement of the civil society in the process - from access to consultation 

and monitoring to policy debate.  

 Coordination: The US has embedded the social dimension of the trading 

cooperation in its commercial foreign diplomacy and broad foreign policy with 

the involvement of the Department of Labor in a coordinating role which, 

meanwhile, seems to be subject to the trade representative, i.e. the President. The 

EU's process is more divided between DG-Trade, which is probably the driving 

force in the process, however also with a historical anchoring in EU development 

policy.  The European Parliament has become an active participant in the process 

and have, with its powers regarding trade policy, ensured itself a key position of 

power.  

It is ultimately a clash between two different mental models rather than two formal 

templates. The US has previously defined the problem as a human rights issue 

subject to an overall free trade logic and now subject to a more nationalist economic 

rhetoric - for example as President Donald Trump talks of “unfair trade” for the US. 

The EU defines the problem as more of a social problem of competition with a social 

lopsidedness which, like the Americans, has been seen from a free trade perspective 

but also with a clearer link to trade policy in European integration models and to the 

EU’s historical focus on development problems.  
  



 
 

Page 31 of 62 

Experiences with the American model  

The experience base with the American sanction-model is, as with the European 

model, very sparse. It is very difficult to confirm or disprove the observed effects of 

the sanctions model based on the few cases that we have seen so far. There have 

been eight complaints regarding possible violations of labour chapters in the 

American trade agreements. The main part have been in relation to the CAFTA-DR 

agreement. There has been one single NAFTA-case (Mexico). Only a single case - the 

Guatemala-case - has resulted in a final decision. Of the remaining cases, only two 

remain open: Peru and Columbia.  

Experiences from the American model have been subject to a number of internal 

investigations in the US Congress. The US Government Accountability Office, GAO, 

has examined stakeholder experiences with the complaints procedure with a focus 

on internal problems with the enforcement of the Labour chapters.  

The institutional setup of the American model is complex. The US Trade 

Representative, USTR, is the overall trade policy advisor for the President - with the 

main responsibility for the negotiation of trade agreements, the coordination of 

American trade policy, including the monitoring and enforcement - in overall trade 

policy issues to ensure a fair, open and predictable world economy. The European 

counterpart to the USTR is the Directorate General for Trade, DG-Trade. The 

Department of Labor, DOL, is responsible for the monitoring of the implementation 

of workers’ related chapters in the American trade agreements. The DOL-Office of 

Trade and Labour, OCTL, is the counterpoint for monitoring and cooperation with 

the trading partners. DOL prepares the relevant reports to Congress in cooperation 

with the USTR and the Department. DOL is responsible for project aid, capacity 

building and technical assistance the issue of workers’ rights. It is the American 

government’s aid organisation, USAID, that administrates aid- and capacity 

building programmes on trade- and labour, while keeping in contact with the USTR. 

The US Department of State must contribute to the work in USTR and DOL. The 

“Bureau of Democracy, Human Rights and Labour” of the US State Department, has 

the coordinating role between the different entities. The Department of State 

prepares regular country-specific reports on human rights violations, the so-called 

“"Country Reports on Human Rights Practices” and participates in the USTR-

managed "inter agency team” on the American trade agreements - as DOL - but its 

physical presence in the countries in question is most often the contact point of the 

trading partners.  

GAO uncovers more institutional problems. Although GAO does not explicitly write 

it, a number of the problems are, not surprisingly, due to very different 
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organisational cultures and worldviews among the USTR and DOL, respectively. 

Internally, the US Government does not have one overall view on to best to deal 

with workers' rights12. The State Department sees them as a human rights’ problem. 

The USTR sees them as a potential breach of at trade agreement. The USTR has the 

last say, in practise. Any violations are seen in the context of the wording of the 

agreement rather than the nature of the violations. Furthermore, continuous 

institutional coordination problems in the American setup have been pointed out. 

The USTR and DOL promised, in 2009, to develop a so-called "assertive, interagency 

approach” to a more systematic follow-up and enforcement of the labour provisions. 

In 2014, GAO finds, meanwhile, that systematic attempts to solve the problems with 

inconsistent case administration have not been made.  

Box 7. Quote: “Lack of resources and strategic prioritizing in the American model”  

"Despite ongoing interaction between USTR and DOL—for example, in addressing submissions—they have not 

developed a strategic approach to jointly set priorities and coordinate efforts to respond to labor concerns such as 

those identified in the DOL management reports. Without such strategic coordination, and given constraints on 

resources, both agencies have focused their monitoring and enforcement activities, apart from addressing labor 

submissions, on a few priority countries. As a result, consistency with FTA labor provisions in most partner 

countries is generally not monitored and enforced systematically".  

Source:  Jorens, 2014 , p. 46. 

Generally, GAO finds that the American model “suffers from inconsistent 

coordination practises, institutional divisions and a lack of systematic case 

administration, including the handling of complaints. This has resulted in 

unsystematic enforcement of the provisions.  

The GAO-report is based on its evaluation report on four case studies.  Experiences 

have been gathered from, not only the American bodies and governments of trading 

partners, but also from trade unions and other authorities. For example, GAO, has 

interviewed different participants in specific cases13. A number of AFL-CIO-

representative's with first hand experiences from the Honduras- and Guatemala-

cases have been interviewed. They point to, on the one hand, recognition of the 

DOL’s commitment in the cases but are, at the same time, very dissatisfied with the 

long processing time. This is a serious rights’ issue in itself. As the Americans say, 

“… justice delayed is justice denied". Another trade union representative in Guatemala 

similarly expresses disappointment with the long processing time.  In addition to 

this, the focus points of the action plan are purely administrative problems that do 

not in any way try to solve the substantial problems that the complaint is based on.  

The union representative does not believe that the working conditions in Guatemala 

have been improved. Four government representatives from other CAFTA-DR 

                                                             
12  GAO (2014. p. 41).  
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partner countries describe the complaints procedures as unfair and nontransparent. 

DOL has not provided them information on the process or access to the evidence 

and has thereby not given the partner countries the possibility to reply to the 

allegations. In their view, the DOL has an overly confrontational approach to the 

process. This is an obstacle to attempts to cooperate and seek consensus. In their 

view, this has prolonged the case processing time or made a compromise difficult.  If 

we are to learn from the American experience, the institutionalised evaluation 

process with the GAO’s focus on internal problems is a good place to start. It is also 

part of the US’s experiences. Furthermore, a systematic approach with involvement 

of many different stakeholders is an obvious approach to gathering the specific 

experiences with the provisions of the agreement. There seems to be a lack of similar, 

visible, systematic, self-critical and regular evaluation process in the EU’s sustainable 

trade policy.  

The Guatemala case 

The Guatemala case has, not without cause, attracted immense attention - both 

politically and from researchers. It is simply the only example of a completed 

complaint in the American model.  

Guatemala has been called, "the most dangerous country for trade unionists"14. A policy 

paper from the democratic Senator, Elizabeth Warren, mentions that 105 union 

members have been killed, and 1337 union members have received death threats 

since the CAFTA-DR agreement was concluded (Warren, 2015). The case is 

commenced in 2008 based on complaints from unions in both countries which report 

discrimination and violations of basic workers' rights and of the Guatemalan labour 

market legislation15. 

Box 8. CAFTA-DR, article 16,2.1(a) 

“A Party shall not fail to effectively enforce its labor laws, through a sustained or recurring course of action or 

inaction, in a manner affecting trade between the Parties, after the date of entry into force of this Agreement."  

In August of 2011, the initial consultations under the CAFTA-DR Commission seem 

to be unproductive. The US therefore asks for an independent investigation by a 

panel of experts. The procedure is suspended a number of times. The case drags out. 

In April of 2013, the parties reach agreement on a 18-point plan which also defines a 

number of specific initiatives which the government of Guatemala must implement 

within six months. In September of 2014, the USTR-case is restarted.  The USTR 

identify 402 specific cases of unwillingness to comply on the part of the Guatemalan 

                                                             
14 ITCU, 2013, see https://www.ituc-csi.org/new-ituc-report-on-violations-of?lang=en. 
15  DOL, Guatemala Arbitration Panel, 2017, 2017: 3-13. 
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government. Guatemala categorically rejects the allegations. It argues, among other 

things, that CAFTA-DR does not have legal effect on internal issues, that the USTR, 

for example, lacks reliable evidence for its claims because the US has used 

anonymous sources, for example. On 16 March 2015, the US writes that it is 

necessary to use, for example, anonymous testimonies in order to protect the lives of 

the workers. The US accuses Guatemala for not enforcing its own legislation 

effectively. For instance by setting aside a national court ruling on re-appointment, 

wage compensation and fines, for not going through with inspections that the 

Guatemalan government otherwise demands, and also for failing to impose fines 

(197 instances reported in approximately 80 companies) and registering trade unions 

and launching the required negotiations in due time. On 27 April 2015, Guatemala 

rejects all allegations and justifies itself by saying that the US has misinterpreted that 

CAFTA-DR article 16.1.a. The case is, from their perspective, unfounded, and is 

solely motivated by short-sighted American foreign policy. Guatemala views 

anonymous testimonies as unreliable and claim that Guatemalan courts have not 

been passive. It also emphasizes that the US has had problems with the efficient 

enforcement of its labour market legislation. In June 2015, formal tribunal 

consultations are held in Guatemala City. In November 2015, the work of the panel is 

suspended. A new panel is needed. In February 2016, a preliminary report is 

published. The promise is made that the final report will be published in June 2016. 

At the same time, a cap on a possible sanction is set at 15m USD. “The penalty” must 

be paid to a foundation that the ministries of trade establish together with a view to 

extending the relevant worker activities, including the improved implementation of 

workers' rights. At the same time, in case of non-compliance, a penalty can be 

implemented, cf. chapter 20 of the CAFTA-DR agreement.  

The final report was not ready in June 2016, but a year later. On 6 June 2017, it will 

be published. The US “lost” the case. The report concludes that Guatemala’s 

enforcement of labour laws was not effective. What was particularly criticisable was 

the lack of enforcement of national labour law court orders regarding the firing of 

trade union members. Meanwhile, the panel could not sufficiently prove that these 

violations of Guatemala’s labour laws could constitute a violation of the provisions 

of the CAFTA-DR agreement on workers' rights. The ruling is final and cannot be 

appealed.  
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Box 9.  The ruling in the Guatemala case 

"The United States has proven that at eight worksites and with respect to 74 workers Guatemala failed 
to effectively enforce its labor laws by failing to secure compliance with court orders, but not that these 
instances constitute a course of inaction that was in a manner affecting trade. The United States has 
not proven sufficient failures to adequately conduct labor inspections to constitute a course of action or 
inaction. The Panel has no jurisdiction over the other claims advanced by the United States in these 
proceedings, as they were not included in the panel request. We therefore conclude that the United 
States has not proven that Guatemala failed to conform to its obligations under Article 16.2.1(a) of the 
CAFTA-DR". 

Source: DOL, Guatemala Arbitration Panel, 2017, para 584. 

The report contains an extensive and potentially precedent-setting analysis of how 

workers’ provisions are to be interpreted in the American trade agreements. The 

critical turning point for the analysis is the interpretation of the scope of the 

provisions. The provision in question, article 16,2(1) requires interpretation in order 

to make sense. The provision is rather brief. It is therefore essential to understand 

precisely how the panel of experts reach their very own interpretation of the 

wording of the provision. More specifically, the interpretation of the panel of what is 

viewed as effective enforcement of workers' rights in relation to trade, for example; 

"sustained or recurring course of action or inaction", and "in a manner affecting trade” is 

what determines the outcome of the case. It is actually a complex legal analysis. 

According to the analysis of the panel, the lack of compliance with the relevant 

workers’ rights must have a direct, detectable effect on trade between Guatemala 

and the US. The argument is that the agreements were not intended as a tool for 

promoting non-trade related workers' rights in Guatemala. The pane therefore 

launches an interpretative and intention-based analysis of what the legal language 

usage of the agreement means, such as, “relating to trade” or “affecting trade”. The 

Panel finds that: "… action or inaction that is in a manner 'affecting trade' must influence 

or make a material impression upon some aspect of trade, that is, upon the cross-border 

exchange of goods and services"16. Meanwhile, the panel’s interpretation of article 

16,2(1)a goes much further than that.  

It is not enough that the failure to comply takes place within an export industry. The 

Committee of Experts conclude that: "… every failure, through a sustained or recurring 

course of action or inaction, to effectively enforce labor laws simply because it occurred in a 

traded sector, or with respect to an enterprise engaged in trade, would not be consistent with 

its wording. It would require no proof of influence or material impression upon the cross-

border exchange of goods and services. It would simply require proof of some effect on an 

employer or economic sector engaged in trade. This is not the same thing as an effect on 

trade"17. The panel justifies its interpretation with a counter-factual argument that the 

                                                             
16  DOL, Guatemala Arbitration Panel, 2017, para 167. 
17  DOL, Guatemala Arbitration Panel, 2017, para 167-168.  
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wording of the agreement should have been different, hypothetically, if the 

provisions was to have been interpreted differently.18 

If the Guatemala case creates a precedent, this would be that it must be possible to 

prove a causal link between the failure to comply with the laws of the country, or 

international conventions mentioned in the agreement and actual changes in trade. 

Violations must result in provable competitive advantages for one party. The analysis 

of the panel is an example of a restrictive interpretation of trade agreements. It is 

clearly inspired by WTO-case law. If a more expansive interpretation is to be 

possible, the rationale of the panel is that this should be explicitly stated in the 

agreement. Otherwise, the presumption must be that the parties have not reached 

agreement on this and therefore do not wish a more far-reaching provision. It is a 

natural course of action to criticize the panel for excessive narrowing it by limiting 

the scope of interpretations of the CAPTA-DR agreement, because it seems 

somewhat impossible to isolate the direct effect on exports due to non-compliance 

with labour laws. However, the ones who are to interpret the agreement are faced 

with a major dilemma. According to the Vienna-Convention, treaties are to be 

interpreted on the basis of prevailing legal standards in international law. The 

regard for the rights of the individual, for example, must be seen in the light of the 

states’ right to autonomy. The sovereignty norm and the human rights norm can be 

polar opposites.  

The criticism of the Guatemala-decision is reflected directly in the growing debate on 

future penal provisions in EU-trade policy. For example, the European Trade Union 

Confederation (ETUC) has, in its critical comments for the European Commission’s 

non-paper on sanctions in the field of sustainability, made a specific reference to the 

Guatemala case. The ETUC argues that, in future, the EU should remove the 

requirement to demonstrate a relation to trade from the trading pattern between the 

countries.19 

It is not just the interpretation of the CAFTA-DR provisions that are criticized above. 

It is also the anticipated precedent-setting effects of the Guatemala case that the 

ETUC criticizes. The ETUC appears to recommend provisions on workers’ rights 

that are not limited by the requirement that there should be a relation to the trading 

                                                             
18  Again, with the original wording of the recommendation: "Had the CAFTA-DR Parties wished to cover every failure to 

enforce through a sustained or recurring course of action occurring in a traded sector or with respect to enterprise engaged in 
trade, they could easily have done so using clearer language…. A failure to effectively enforce labor laws must affect some 
aspect of trade. …"(ibid.). 

19  "The ETUC is in favour of TSD chapters which encompass an improvement in all the current EU instruments for monitoring 
and dialogue, completed by an economic sanctions mechanism for labour rights violations, without the need to demonstrate a 
relation to trade, without the use of limiting language such as 'in a manner affecting trade' or the requirement that violations 
be in a 'sustained or recurring course of action or inaction', as the ultimate means of enforcement when dialogue mechanisms 
fail." ETUC, 2017. 
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relationship, i.e. a form of cause and effect between violations and unfair 

competition, but seems to indicate that, in future, the EU’s agreements should go 

even further than this.   It also recommends that the provisions should not be limited 

to “continuous or repeated” violations. It is unclear whether the meaning is that 

isolated violations should also be met with sanctions or penalties. It is no longer a 

question of the fear of social dumping, i.e.  worsened competitive conditions. It is 

rather a question of changing to a political use of economic sanctions on general 

workers' rights.  This would increase the risk of political backlash.  

It would, most likely, be seen as pure neo-protectionism against developing 

countries. These ideas are in stark contrast with the existing ILO-corporation  on 

workers' rights that weigh the sovereignty of the member states strongly. In any 

case, it would require a renegotiation of every trade agreement. There may not be 

any trading partners who wish to give the EU the right to demand changes to 

internal, non-trade related and national labour market legislation and policy practise 

under the threat of sanctions. Experiences from the human rights’ area do not point 

to any effects on economic sanctions in these circumstances. It typically creates a 

new political situation. 
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Analysis of and discussion on the Commission’s latest 
proposal  

In the wake of the TTIP-negotiations’ standstill, with the CETA-agreement 

ratifications still ongoing and with the Brexit-negotiations on the horizon, the EU is 

modernising its trade policy in close partnership with the European Parliament. The 

EU is finalizing negotiations of a long line of agreements, including the EU-Japan 

agreement. At the same time, the Vietnam agreement is to be ratified soon. This is 

taking place at a time when the external framework for the EU’s common 

commercial policy is unclear and at a time when the EU is redefining itself as a 

global economic power. At the same time, the internal debate on the future of free 

trade remains intense. The non-paper of the European Commission will be 

summarized briefly and discussed below.  

The assertive promotional model 

The assertive model is, most of all, about creating a greater impact in the existing 

model as well as in increased supply of resources to existing activities and launching 

new initiatives that underpin the intentions of the existing model. It ensures greater 

continuity, among others by continued prioritization of the integrated sustainability 

approach of the Rio-process and the wish to re-integrate the ILO in the trade policy.  

 Strengthened cooperation with the ILO, primarily, as well as other relevant 

organisations. 

 Improved structure for monitoring and implementation supervision. 

 Improved response time when submitting claims regarding failure to comply, 

including more transparency in complaint assessment processes and a 

specification of the involvement of the civil society. 

 Broader focus on sustainability, differentiation and flexibility: More 

individual, country-specific sustainability-prioritizations and strategies. 

 Strengthened monitoring and follow-up on sustainability issues (read: problems) 

identified by government cooperation and in the UN-context. 

 Specific focus on result-oriented and regular dialogue with trading partners, 

including a stronger cooperation on prioritizations and identified problem-areas. 

 More effective use of existing instruments to promote sustainability, including 

dispute settlement.  It is not specified in more detail how this is expected to take 

place. 
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 Focus on specific action plans towards  trading partners with specific 

obligations and activities, including early identification of defects and problems 

with implementation. 

 Earlier and more persistent pressure to ratify ILO-conventions. 

 Stronger partnership with member states, their ambassadors and EU-

representatives, particularly with a view to make resource consumption and joint 

activities more efficient, including more expert groups with new implementation 

assignments, advisory functions and technical assistance tasks. 

 Unspecified strengthening of the role of the civil society in the process, 

including the advisory function of "Domestic Advisory Groups” and "Joint 

Forums", for example. 

The Commission emphasizes more positive aspects of the assertive model for the 

EU-agreements  

 Greater continuity when adapting to existing agreements and negotiations.  

 Continued global and multilateral approach.  

 Continued prioritization of cooperation- and dialogue instruments. 

 Preserving an integrated sustainability concept. 

Problems with marked paradigm shifts are both political and practical.  A sanction 

model would, for example, require renegotiations of all existing agreements and 

negotiations. This is not something that can be dictated. It must be accepted by our 

trading partners. They are, after all, agreements. It will cost something at the 

negotiating table, unless Europe is also inspired by Trump’s hard-hitting negotiation 

strategy. It creates uncertainty about the EU’s intentions. It will likely be perceived 

as protectionism in a new disguise. The process would easily become politicized 

with a risk of negotiation deadlock and other negative consequences on other 

cooperation areas. It will, in itself, be a nearly insurmountable task to handle for the 

EU’s trade diplomacy at this time. It has not been easy for them the past few years. 

Trade negotiations are notoriously protracted, technically complicated and 

politically complex. The Commissions’ warnings are understandable. Renegotiations 

of all EU-trade agreements in the wake of the capsized TTIP-negotiations, the 

complicated CETA-ratification and the Brexit-negotiations are simply not realistic. 

Finally, the assertive model is more consistent with the values that the EU has 

identified with since its creation; the multilateral approach to international problems. 

"The EU would … continue to rely on internationally recognised labour and environmental 

protection standards, further strengthening multilateral governance and preserving the role 
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of civil society in enforcement as well as monitoring. Current transparency practices would 

continue …"20. This approach avoids confrontation with the ILO, WTO, UN, the 

development and developing countries. It is less confrontational.  

The greatest strength of the assertive model is, ironically, the fact that it is not a 

model at all - in the sense of a fixed template which is forced on all trading partners.  

It sets the stage for continued flexibility in the European model. The process must be 

adapted to the specific circumstances in the individual countries that have created 

problems with compliance with the sustainability requirements. The agreement 

requirements must be adjusted to the specific circumstances. The model is, 

nevertheless, resource-consuming, it is unspecified and, in some parts, imprecise. 

For example, it is not clear what is meant with “impact” and “increased use of 

existing dispute settlement mechanisms”, without the use of sanctions.  It can be 

presumed that the underlying idea is threats to downgrade their special access to the 

European market.  The proposal is currently an unspecified ideas catalogue. It 

would require allocation of new resources. Critics will see it as an evasion 

manoeuvre or empty rhetoric, which does not genuinely aim for a modernisation of 

future EU-agreements.  

The tougher sanction-based model 

The Commission also presents its ideas for a change to a state-to-state dispute 

settlement mechanism with sanctions. A formalised panel process with open access 

for all parties and publicly available decisions. It wants to increase transparency in 

individual cases. It wants to signal consistency and can produce related effects that 

go beyond the specific case.  

The European Commission outlines the following advantages:  

 Improved processing of complaints about breach of agreement from a wide array 

of stakeholders. The Commission underlines that, in a new system, the 

participation of the civil society should be supported by the EU in the form of 

different kinds of institutionalised support. These are not defined more clearly. 

 The reaction to a failure to comply by trading partners will be more “robust”. 

This is not further elaborated on. The aim is to signal predictability and 

consequence. 

 Increased possibility for political pressure and a better negotiating position 

which can improve the implementation of sustainability.  

                                                             
20  European Commission 2017, p. 7. 
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The argument for a change is that the threat of sanctions can push trading partners 

to live up to their commitments.21 

The positive experiences from WTO-enforcement are also underlined by the 

European Commission.  However, the research on WTO-enforcement points in 

different directions. It is still rare that the WTO actually authorizes sanctions. But 

there is a clear tendency towards long drawn-out cases and the public losing sight of 

the actual issue. In addition to this, there are a number of researchers who generally 

warn against more formally binding rules and formal procedures in international  

cooperation because it may have a negative effect on the future willingness to 

negotiate of the parties. The more binding the agreements, the less willing the 

governments are to agree to compromise. The WTO itself has been hit by dry spells 

in negotiations during most of its life.  Their specific effects are therefore not entirely 

positive. On the other hand, the WTO has created a dynamic definition of what the 

WTO-obligations entail. The WTO has sent out signals about what the rules are in an 

area, what is acceptable is what the current interpretation principles are etc. The 

ability to solve problems by means of WTO-sanctions is indirect. It creates 

anticipations and trust in the cooperation. The actual use of WTO-sanctions has, on 

the contrary, not been an unconditional success story.  The description of the 

sanction-based model is also unclear. There are implicit references to the assertive 

model and its somewhat weak indications on better use of existing mechanisms. 

Once more, we must presume that what is referred to is the incentive-based forcible 

means such as development aid or continued preferential market access. The ideas of 

the European Commission remain unspecified.  

The European Commission points to organisational problems in the sanctions 

model. It requires more resources than the assertive model. The institutions must be 

fundamentally restructured. This is a costly reform which would cost time and 

efforts at a time when the European Commission probably finds the EU’s trade 

diplomats should focus on negotiating new trade agreements instead. Perhaps the 

European Commission is exaggerating the extent of the problem. It is perhaps rather 

the timing of the debate that has given rise to concern in the Commission.  

The European Commission underlines three other, and perhaps more fundamental, 

problems with the sanctions model. Paradoxically, actual problems would not be 

qualified as lawful complaints. A direct affect on trade must be established between 

a violation and the flow of exports.  There must, hence, be a causal connection 

                                                             
21  The Commission writes: "The idea behind this model is that providing for sanctions encourages partners to comply more 

fully with TSD provisions. Partners would be more willing to strengthen legislation or improve effective implementation of 
labour and environmental standards if there was a risk of economic consequences. The history of WTO dispute settlement in 
general shows that such consequences can have an impact." (2017, 9). 
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between worsened conditions for workers and a change in the trade pattern. Not all 

visible violations can be processed as breach of agreement, as the agreements 

specifically state that there must be a link between the violations and trade. The 

agreements seek to eliminate unfair competitive advantages and not to improve 

actual workers’ conditions or human rights in the countries in question. It may 

actually reduce the effect of the agreements for workers and the number of 

complaints.22 Finally, there is a risk of undermining the ILO and the WTO. It 

markedly increases the risk of a new, stronger national use and abuse of the trade 

agreements. In increases the risk of a total derailing of the multilateral cooperation. 

The EU has only acted autocratically in connection with GSP-instruments. This 

potentially makes the EU more efficient because the EU can address broader 

compliance issues with trading partners than if they must be processed in a more 

formal sanctions model which requires proven economic damage for a specific 

industry in the home country before sanctions can be launched. This would narrow 

the EU’s sustainability policy in the cases that are estimated to pass the legal 

necessity test. With their current wording, the trade agreements do not aim to 

improve social conditions and workers' rights for all citizens, but rather to guarantee 

that no trading partner gets trade benefits due to gross dereliction of fundamental 

ILO-Conventions and principles.  
  

                                                             
22  For example, the Commission writes: "… the majority of complaints about TSD implementation concern violations that 

are relevant in a trade context but have not had a measurable direct impact on bilateral exchanges"(2017, p. 10). 
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Policy considerations 

The Commission sets the stage for an open discussion on the sustainability chapters 

in the EU’s future trade agreements. There is no doubt as to where the Commission 

stands. It cannot come as a surprise to anyone that the European Commission would 

rather have continuity than radical change. The assertive model is the most realistic 

in the current circumstances. The risk-monuments in connection with a shift to a 

sanction-based model are too great. Meanwhile, the assertive model can be 

improved in a number of ways:  

 “Impact” (the assertive model) must be specified in the European Commission’s 

paper. It is correct that it can be done in other ways than with sanctions. It is only 

a question of whether the GSP-model can be extended without it being perceived 

as negatively as the threat to impose sanctions. Inspiration could be found in the 

environment area and improvements could be made to the traceability of goods 

produced under poor social conditions. Labelling initiatives could be applied. It 

would be a “voluntary” scheme such as the FLEGT-agreements on trade with 

sustainable wood-products. 

 The civil society is mentioned throughout the document. It is a correct 

observation that an enhanced role of the civil society, both in the preparatory and 

follow-up work, is vital to future EU-agreements. However, it is unclear how it 

will, in itself, increase the effect of the work to promote social sustainability. In 

could increase legitimacy, but legitimacy has a number of dimensions. One of 

them is to ensure more openness and greater participation in the process. Actual 

results obtained from the process must also be demonstrated. The participation 

of the civil society in this process is important, but it is also important to make 

decisions that contribute to solving the problems that are addressed.  

 The ILO is emphasized as being essential to the EU’s sustainability policy. 

Meanwhile, the reality is somewhat different. There is a lack of more specific 

steps to strengthen the involvement of the EU in the ILO in future.  

 There must continue to be a close link between the EU’s common commercial 

policy and the EU’s development  aid. The coordination of other parts of the 

EU’s external policy areas are not sufficiently clarified. Is limited loan options for 

certain developing countries a possibility?  

 It is therefore important to signal more clearly that it is a question of a 

differentiated approach to the model designs for the future that will have a 

greater impact.  
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 It is also important to work on an involvement of the emerging regional trade 

arrangements - the new regional trade blocks - to ensure that the social 

requirements for exports become part of the foundation for their trade regulation 

system from the outset. Dialogue and technical assistance is the most effective 

path.  

 There must be a closer cooperation “in the field” between the ambassadors of 

the member states and the EU-delegations. The question is whether it takes 

more than just effectivizations but also an actual supply of resources. More 

resources should therefore be allocated to educational work, government 

dialogues and innovative activities, among others.  

 Voluntary CSR-schemes are mentioned as an instrument in the new agreements. 

There ought to be openness to the fact that new technology can improve the 

effect of consumer-driven, market-based mechanisms.  More extensive and 

perhaps more binding reporting requirements could be placed on importers and 

buyers in European legislation. It should be looked into whether to enlarge a 

"fair trade”-like social labelling scheme in the EU in likeness with the ecolabel or 

the geographical indication. However, the effect of voluntary labelling schemes 

outside Europe is limited. Preferential treatment should be offered to those 

supporting a more widespread social labelling scheme. Europe needs to set the 

standards. 

The non-paper is not explicitly sceptical towards the sanction-based model. It is 

evident, however, that it is not the first priority of the European Commission. The 

non-paper is, nevertheless, seriously committed to discussing the model. Probably 

because it has recognised that it may be a political reality in future.  

Similarly, the sanction-based model can be improved in a number of ways.  

 For example, the sanction model only mentions legal assistance for the 

European civil society. It lacks focus on the problems of the developing 

countries. It should be connected to a global institution for legal aid. There is no 

attention to the fact that the institutional capacity of the state is asymmetric. A 

more formalized system would be knowledge-intensive. It would be necessary to 

hire consultancy services and private lawyers specialized in trade - typically 

from the large law firms. It would be a matter of technical assistance, however, in 

situations with alleged breach of agreement and complaints submitted against 

developing countries, it would be naive to believe that the EU would also finance 

the opponent’s defence.  The developing countries would, to some extent, be 

right to fear that the process is, in reality, controlled by European interests. 
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 Alternatives are not described in more detail. All possibilities are not 

exhausted. A general and rather sympathetic argument from the European 

Commission is that the multilateral organisations must be linked to the process, 

regardless of which path is chosen. The WTO and the ILO must be revived.  

The above point can give rise to the following: Inspiration can be found in the 

current plurilateral negotiations on environmental goods (EGA).  The biggest 

economies, (a minimum 80 pct. of world trade), enter a binding cooperation and the 

rest of the WTO-members reap the rewards of the agreement but have no 

commitments. It could be duty free trade with a number of products that live up to a 

set of specified requirements - i.e. a specification of the ILO-requirements that can 

become accepted by the biggest trading partners.  It is important to start the work to 

clarify which export articles are seen as potentially problematic, for example, and 

down to the customer-number level, and to define a minimum list of potential 

problematic products. Work could be set in motion to prepare a minimum list of 

entirely unacceptable conditions that all WTO-members agree to act on. However, 

the WTO is politically paralysed - not least in light of the US’ withdrawal from 

international cooperation. And there is an imminent risk that the ILO is marginalised 

even further. An extended link between the ILO and the WTO must be prepared. 

This would trigger concern in many places. The ILO has the expertise within the 

field and is viewed as being more legitimate. However, it has been rendered 

inactive. The WTO is still seen as an effective insurance policy against hidden 

protectionism, which is a major concern among developing countries.  

A thought experiment could be to use existing WTO-rules and mechanisms to gain 

clarification of the current set of rules and to test whether existing exceptions can 

be modernised without formal WTO-negotiations. This has been the case in the 

field of environmental sustainability. One might imagine that the EU would insist on 

a WTO-decision in a crystal clear case where obvious poor conditions for workers 

are linked to the production of export articles in order to obtain a clearly unfair 

competitive advantage with a proven increase in trade because the country has 

turned a blind eye to the working conditions. This must be a case of prison-like 

production conditions such as slavery, for example. There are a number of examples 

of this which have received media attention, for example in the shrimping industry. 

It is often forgotten that there is already an exception on this in the existing WTO-

agreement.  
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Box 10. Article XX: General Exceptions  

"Subject to the requirement that such measures are not applied in a manner which would constitute a means of 

arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised 

restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or 

enforcement by any contracting party of measures:  

…  

(e) relating to the products of prison labour; " 

 The GATT article XX is the general exception clause which gives the member states 

the right to launch national protection mechanisms if they fall under the list of 

legitimate interests that are listed in the provision It has been used extensively on 

environmental issues. There is also a “prison labour exception” which bans the 

export of goods produced using forced labour if it can also be demonstrated that the 

measures are effective, necessary and not unjustifiable discrimination (the “chapeau” 

of article XX). At the same time, all the possibilities of a diplomatic solution must be 

exhausted. This is what we have learnt from a number of environmental cases in the 

WTO, for example the Tuna-Dolphin case (cf. Below), the Tortoise-shell case and the 

Asbestos case. But what about “prison labour”? The text dates back to 1947. What 

does this mean today? Is it identical with what we understand to constitute slave-

like conditions today? Is it identical with ILO-convention no. 29 and no. 105 (“forced 

labour”), or is it more narrowly the systematic use of inmates as manpower in export 

industries? The defending country will undoubtedly justify itself with a narrow 

definition of the exception clause. The defence will likely point to the fact that even if 

the country in question has ratified the ILO-conventions, it is not negotiated as 

agreements with binding sanctions instruments and certainly not within the WTO. It 

is likely that the WTO concludes that the allegations do not come under the WTO 

and that import restrictions are not compatible with the wording of the existing 

agreements.  

However, the system will be tested. Even in case of a rejection, the WTO-members 

would be forced to assess whether “prison labour”, for example, has any relevance 

to modern-day slavery in export industries. This was actually the intention in the 

wake of World War II, taught by experience with slave labour in Nazi-Germany and 

Stalin’s Russia - to ensure that world trade would not support gross and systematic 

violations of human rights.  

The initiative will undoubtedly be pushed back to the ILO. Nevertheless, it will stir 

up the “slumbering organisation.” It is also important to remember that 

sustainability only reached the GATT-agenda in the early 90s (it does not say 

“environment” anywhere in article XX) and only after the US brought the famous 

Tuna-Dolphin-case in the early 90s. A GATT-panel rejected the American 

sustainability requirements for non-sustainable Dolphin-safe tinned tuna, and this 
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drew strong political attention to the issue. The outcome was that sustainability 

became part of the WTO preamble in 1994 - despite great resistance - as a 

fundamental aim, and it became the starting signal for a “progressive legalisation” of 

the “green” WTO-cases in the 90s and forwards which slowly filled up the “holes” in 

the WTO-agreement texts.  

However, it must be acknowledged that a hypothetical case, during the current 

political climate, can be extremely detrimental to the WTO. The dispute settlement 

system is the last remaining functional element in the multilateral trade system. 

President Trump has declared that the US wants to leave the WTO. The biggest 

developing countries will criticise the EU heavily. A case cannot just be stopped by 

the WTO or by the WTO-members. An inquiry of the case must be launched if the 

same complaint is submitted twice. The outcome can be used in the negotiation 

game. It might even resurrect the ILO. If the future European trade policy wants to 

institutionalise a firm, sanction-based model that can be used outside states and 

existing organisations. The question is whether the risky WTO-possibility should be 

used as a last resort even as there is a serious risk that such a move could end up 

being a fatal blow to the WTO? 

A lesson could be learnt from the “GATT anti-dumping institution”. It is a legitimate 

protection mechanism, a flexible safety valve for the protectionist tensions on the 

domestic scene which, in spite of its obvious defects, has been frequently used 

without a system failure, although is often misused by both large- and medium-

sized trading powers. It can be extended to include social- and ecological dumping. 

It is a matter of trade restrictions. As an extra safety, it places a number of regulatory 

requirements to possible protection mechanisms, for example, economic damage 

must be proven, there is a time limitation, there is a consultation with parties 

involved and it is transparent. Social dumping has a grain of truth in it. The risk is 

opening up to unchecked and potentially neo-protectionist use of these protection 

mechanisms. Once again, a social dumping punitive tariff is, like anti-dumping, a 

countermeasure that invites exploitation and easily becomes intertwined with 

protectionism. It can be counteracted by a more precise definition of the relevant 

conditions.  

As was the case with investment, there must be a principled, clarified, open and 

permanent legal process, i.e. an independent court-like body equipped with an 

appeals body with permanent, independent members who work in a transparent, 

open manner and is firmly anchored in other multilateral courts. The ILO seemed 

the obvious choice for an institutional legal framework. But that idea was laid to rest 

more than 20 years ago. The big question is then whether everyone should have 
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right of appeal to such a court. This is the case in the American model. This is 

perhaps why it has so many proponents. However, the American model is nationally 

anchored. The Americans are definitely hostile towards strong, independent 

international courts. The US was pressured to accept the WTO and they are still 

ambivalent about the organisation.  

The main program with the sanctions model is not sufficiently discussed in the non-

paper. Is it a good idea to give everyone access to launch such a process in future? Is 

it not best to preserve the WTO-model with state-to-state dispute settlement? Or 

should it be embedded in the ILO instead? There are - regardless - strong and 

divided opinions among researchers on whether it is constructive, effective and 

legitimate to give non-government players direct access to a sanction-based 

international legal system. This debate is also known from the TTIP-discussion on an 

investment tribunal versus an investment court. Here, however, it is important to 

remember that investment chapters did not give everyone the right to use the 

system. Only investors and states had access. Regardless of that fact, there are 

arguments against giving all non-government players the right to sue a foreign state 

even among proponents of a stronger judicial system. States can perhaps best assess 

for themselves whether there are conditions - political or economic - that speak 

against launching a semi-automated and formalised complaint.  Results can be 

obtained in other ways. It is therefore important that the states get the opportunity to 

put the brakes on a case at any time if a diplomatic solution seems possible. If the 

positive effect of sanctions is the threat, there should be no political interference in 

the case. The states should be the ones to continuously seek negotiated solutions. 

The problem is that there is a real risk that, behind the scenes, political pressure is 

put on the party that has launched the process.  

Finally, the American model is, as indicated earlier, not as effective, uncomplicated 

and clear as even the European Commission seems to indicate in its non-paper. In 

practise, there is something about the American model that seems to indicate a 

nearly invisible but constant political control over the work of the Inquiry 

Committee.  The independence of the expert group must be ensured. The decisions 

are recommendations that have to be cleared at the political level before coming into 

force. The European Commission acknowledges, however reluctantly, that a 

sanction-based model provides faster response time for complaints. However, this is 

far from certain. The Guatemala case is certainly not an example of fast turnaround. 

The European Commission has a strong argument in favour of narrowing the actual 

regulation-window for social sustainability as potential law suits must meet various 

judicial tests combined with the threat to sue will block any collaborative solution to 
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the problem with the trading partner. This would make the case not only a political 

but also legal one. This could push genuine problem solving in the background, i.e. 

the miserable social conditions for workers among many of the poorest trading 

partners. It seems clear that it remains unsaid that the exporting growth economies 

are the actual target groups to a possible sanction-based model. With a change of 

system to sanctions in all agreements, we risk striking the most vulnerable 

economies instead, while the growing export powers will be able to defend 

themselves or increase trade with markets with unconditional market access. 
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Sustainable trade policy according to Opinion 15/2  

The EU’s trade diplomats face a busy autumn. The trade-aspect of Brexit remains 

unresolved. Great Britain will negotiate new (and "better”) trade agreements, 

independently of the EU, also even though it continues to want a customs union, or 

an EFTA-like trade agreement with the EU (and possibly after) the transition period. 

CETA still awaits final ratification in the different national and regional parliaments. 

The negotiation result of the EU-Vietnam agreement is being proof-read by the EU’s 

lawyers and must be put before the Council of Ministers and the European 

Parliament as fast as possible. There continues to be major uncertainty as to where 

the US is going in international trade policy. Negotiations have been replaced by 

threats. It is the current investigative report on “unfair trade” issues that explicitly 

sets the stage for WTO-complaints  and/or national protective measures. All 

countries with a trade surplus with the US are, in principle, targets, including 

Europe (read: Germany.) A new steel war is going on - not with the Chinese - 

because their steel exports with the US are already subject to trade restrictions (anti-

dumping, for example), but it is the European steel exports that will be affected. 

Meanwhile, NAFTA is being renegotiated. Mexico is affected by Trump’s trade 

policy, and now, Canada seems to be next. All the while, “The Regional 

Comprehensive Trade Partnership” moves on in Asia. However, the Europeans get 

many expressions of interest. The annulment of TTIP makes the Americans 

unreliable trading partners, and trading partners are looking both China and Europe 

instead. Finally, there are a number of trade initiatives that need to be concluded 

soon if the WTO is to preserve a minimum of credibility and relevance in future. For 

example ”The Environmental Goods Agreement"23-negotiations. 

The positions of the European Parliament on trade policy have become essential to 

the EU’s joint trade policy. The European Commission’s thoughts about the future 

European trade policy are vital. But before we turn the gaze towards the European 

Commission and the Parliament, it is also important to understand that the 

European Court of Justice (ECJ) has always played a vital role in the joint trade 

policy. From the treaty of Rome, to GATT, the WTO and the Uruguay-agreement, 

the ECJ has had the task of delimiting, specifying and revising - how far the wording 

of the treaties allows the EU’s common trade policy to extend to other policy areas, 

including the powers of the member states.  

This has also taken place in the field of sustainable trade. When discussing the trade 

policy of the future, the decision of the ECJ cannot be understated. The ECJ has 

delivered Opinion 15/2 and it must be implemented. The European Commission 

                                                             
23  EGA. 
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was pleasantly surprised with Opinion 15/2. Contrary to the recommendation of the 

Advocate General in December 2016, it was decided that sustainability is not a 

“shared competence”-area, i.e. with shared decision-making competence between 

the EU and the member states, but that it is an integrated part of EU-trade policy24. 

This means that the sustainability chapters in future EU-trade agreements will not be 

ratified by national and regional parliaments. It is a political decision that CETA is a 

shared agreement that exceeds the exclusive competence of the EU-level to negotiate 

and ratify trade agreements.  Investment chapters shall also, according to the 

decision of the ECJ, continue to be areas that must be approved at all levels in the 

EU. But this does not apply to sustainability. Sustainable development is seen as a 

fundamental objective for the EU’s common trade policy. It is laid down in TEU art. 

3(5) and 21. The rationale of the Court is, that once competence has been allocated to 

the EU in a substantial area - i.e. in the treaties - and here, “social sustainability” is a 

fundamental objective - formal decision-making power has, implicitly, been 

transferred to the EU-level in external policy areas that support fulfilment of the 

fundamental objectives. The Advocate-General read article 20725 about the common 

trade policy very literally and reached the conclusion that sustainability was not 

defined clearly enough in the treaty to fall under the EU’s common commercial 

policy and, therefore, the logical conclusion was that it was a shared area in the EU.  
  

                                                             
24  Opinion of the Advocate General 2/15, delivered on 16 May 2017, para 147. 
25 The decision-making process in the external commercial policy area (read: trade policy) is governed by the Treaty 

of the European Union article 207 which states that the Commission shall make recommendations to the Council, 
which shall authorise it to open the necessary negotiations on behalf of the EU with external trading partners. The 
Commission shall conduct these negotiations in consultation with a special committee  and shall report regularly 
to the special committee and to the European Parliament on the progress of negotiations, and the European 
Parliament and the Council shall adopt the measures defining the framework for implementing the common 
commercial policy.                                                                                          
 
 In case of a shared competence outside the common commercial policy, an agreement should not only be approved 
by the Council of Ministers and the European Parliament but also by the individual member states in accordance 
with their national procedures. In Denmark, if it entailed a loss of sovereignty, this would necessitate a referendum. 
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Conclusion 

There is always something to be learnt from others. The EU can learn from the US. 

The American approach creates more attention and transparency. Dialogue 

processes take place behind closed doors.  It is diplomacy. A court order makes 

headlines and therefore mobilises a greater political support base than any 

evaluation could. This is, perhaps, the biggest shortcoming of the European model. It 

is now openly being acknowledged by the European Commission that it is time for 

rethinking and improvements. The EU could be more assertive, visible and 

demanding vis-á-vis the trading partners that are identifiably not even close to living 

up to the standards we wish.  There are, meanwhile, many other and potentially 

better solution models for compliance issues than sanctions  

Therefore, the dangers of a quick shift to a confrontational and overly formalistic, 

sanction-based model should be discussed. Rather than maintaining the issue of 

sanctions as the only focus point, the debate should be opened and the sanctions-

weapon should be placed in a wider context: 

 How are the opportunities for a more effective cooperation with all relevant 

parties optimized? 

 How is transparency ensured throughout the process? 

 How is the credibility of the European trade policy strengthened in future? 

 How are the social requirements for trade made clearer to trading partners?  

 How is the global cooperation on social sustainability strengthened in future? 

This paper is merely a contribution to the debate. We need to think this over very 

carefully. Have we exhausted all other possibilities apart from sanctions? What are 

the risks in connection with sanctions? What are the risks in connection with legal 

proceedings? How hard should the EU threaten trading partners? The EU has trade 

with many countries on very different development levels.  

The danger of the sanction-based novel is that it can quickly become a firmly built 

model that becomes the standard for all future EU-agreements ranging from highly 

developed growth markets (and commercial rivals in certain sectors), fragile 

economies with promising growth potential to the hopelessly impoverished 

economies with few actual trading opportunities. The sustainability requirements in 

future trade agreements must be adjusted to the circumstances, carried into effect in 

mutual respect and with the needed support and, in so far as possible, be based on 

international consensus. This does not mean that we should stop placing harder and 

more specific requirements on or trading partners. But we need to be aware that we 
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are, in effect, talking about firing “economic cruise missiles” - often at poorly 

developed economies, taking out parts of their economy and that this is only 

acceptable when it is a matter of a legitimate act of self-defence. This discussion 

paper started out with the ILO’s definition of what makes “hard” and “soft” 

instruments in trade agreements - the promoting and conditional tools for improving 

workers' rights in trade agreements. Both the EU and the US use a combination of a 

number of instruments. The EU has chosen not to use sanctions as punishment in 

specific complaints but it has, on rare occasions, used sanctions in the form of 

elimination of trade preferences. The EU generally prefers to use a dialogue-based 

approach to handling specific problems. The US leans towards a more 

confrontational approach to specific conflicts. Both the EU and the US use political 

pressure to promote workers' rights. Both the EU and the US are criticised for failing 

to use these tools systematically.  

Finally, it is important to remember that all EU-agreements would have to be 

renegotiated should the EU choose a paradigm shift on sustainable trade policy.   

This is not a trivial, technical problem. All trading partners must be involved in new 

negotiations. Under the current circumstances, it is unrealistic to believe that such a 

shift can be completed within the next ten years. The EU already has major problems 

with concluding negotiations that began 5-10 years ago. The Brexit trade 

negotiations will claim a lot of attention during the new four years. The multilateral 

track, the ILO and the WTO will most likely lose their function as watchdogs on the 

world economy. There is a risk that the sustainable environment area will also be 

subject to unintended backlash.  
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Appendix 1. Overview of provisions on workers’ rights 
in the EU’s trade agreements 

Agreement 

(year) 

Substantial content Institutional form 

 Decent 

Work 

ILO 

core 

convent

ions 

Natio-

nal legi-

slation 

Dialogue and compliance Enforcement 

CSR  Civil 

socie-

ty  

Formal 

body 

(CTSD) 

Consul-

tation 

require-

ment 

Non-

binding 

panel of 

experts 

Dispute 

settlement 

mechanism 

(no 

sanction)  

Tunisia 

(1995)  

         

Israel 

(1995)  

         

Morocco 

(1996) 

         

Jordan  

(1997)  

         

Mexico  

(1997)  

         

South-Africa 

(1999) 

         

Cotonou  

(2000) 

         

 Egypt  

(2001) 

         

Algeria  

(2002) 

         

Lebanon 

(2002) 

         

Chile 

(2003) 

         

CARIFORUM 

(2008) 

         

Korea  

(2010) 

         

Colombia/Peru 

(2012) 

         

Central America 

(2012) 

         

Ukraine 

(2014) 

         

Georgia 

(2014) 

         

Moldova  

(2014) 

         

Singapore  

 

         

Canada (CETA) 

(2014) 

         

Vietnam  

(2015) 

         

Source:  De Ville, Orbie & Van den Putte, 2016, pp. 22-23.  
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Explanation of the contents of the table 

The three colour codes applied to each bilateral trade agreement reflect the level of 

reference to workers' rights. Earlier references to decent work are assessed as the 

weakest reference to workers' rights. References to ILO core conventions are 

medium-strong references. Binding reference to national labour market legislation is 

the strongest reference. The table below explains the colour codes.  
Interpretation For example references to: Colour 

code 

 Decent Work Core ILO Conventions National legislation  

Weak  Either “social protection” 

or "social dialogue" 

Unspecified: "Social 

rights"  

"Upholding protection 

without lowering 

standards" 

 

Stronger  Both “social protection” 

and "social dialogue" 

Specific ILO-Conventions   

Strongest  The whole “decent work” 

agenda 
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Appendix 2. Overview of complaints regarding breach 
of provisions on workers’ rights in US- trade 
agreements 

US-

Bahrain 

FTA 

Start: 

6/5-2011 

Report: 

20/12-

2012 

Issue: "Freedom of association, the right to organize and bargain collectively, and the 

right to freedom from discrimination in employment and occupation” particularly 

regarding "non-discrimination against trade unionists". 

Consultations: June 2013-July 2014 

Recommendation: The DOL pointed to unacceptable conditions for trade unionists in 

Bahrain, including dismissals, particularly during a general strike in March 2011. The 

report also pointed to sectarian-based discrimination against Shia-Muslims. 

https://www.dol.gov/ilab/reports/pdf/20121220Bahrain.pdf. The report made specific 

recommendations and established a timetable for further consultations. No further 

information since then.  

US-

Colombia  

Start:  

June 2011 

Report:  

11/1-2017 

Issues: “Violence against unionists", "impunity for the perpetrators of the violence", and 

"protection of labor rights" including "labor law inspection and enforcement system", "to 

freedom of association" and "collective bargaining". 

Recommendations: The DOL finds that there have been “meaningful progress” in the 

cooperation with the Columbian government, but still has remaining concerns cf. 

https://www.dol.gov/sites/default/files/documents/ilab/PublicReportofReviewofUSS

ubmission2016-02_Final.pdf).  

The DOL expects future follow-up consultations (via contact points) regarding the 19 

specific issues in the report during the next nine months. A five-year action plan has been 

published 

(https://www.dol.gov/ilab/reports/pdf/2016_Colombia_action_plan_report_FINAL.pd

f). 

Dominica

n 

Republic 

CAFTA-

DR 

Report:  

27/9-2013 

Issues: “Acceptable conditions of work with respect to minimum wages, hours of work, 

and occupational safety and health"; "a minimum age for the employment of children and 

the prohibition and elimination of the worst forms of child labor" as well as "a prohibition 

on the use of any form of forced or compulsory labor".  

Recommendations: The report finds evidence for violations of workers' rights in the 

sugar industry. The report also expresses concern regarding "the freedom of association", 

"the right to organize", and "collective bargaining" as well as "procedural and 

methodological shortcomings in the inspection process that undermine the government's 

capacity to effectively identify labour violations". The report presents 11 

recommendations.  

Process: Since 2013, five reviews in all have been concluded in this case (latest review: 

https://www.dol.gov/sites/default/files/documents/ilab/reports/Fifth Periodic 

Review of Implementation of Recommendations in DOL%27s Report of Review of 

Submission 2011-03.pdf). 

https://www.dol.gov/ilab/reports/pdf/20121220Bahrain.pdf.
https://www.dol.gov/sites/default/files/documents/ilab/PublicReportofReviewofUSSubmission2016-02_Final.pdf
https://www.dol.gov/sites/default/files/documents/ilab/PublicReportofReviewofUSSubmission2016-02_Final.pdf
https://www.dol.gov/ilab/reports/pdf/2016_Colombia_action_plan_report_FINAL.pdf
https://www.dol.gov/ilab/reports/pdf/2016_Colombia_action_plan_report_FINAL.pdf
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Guatema-

la 

CAFTA-

DR 

Start:  

April 2008  

First 

report:  

Jan. 2009 

Panel 

decision: 

26/6-2017 

Recommendation: First report: 

(https://www.dol.gov/ilab/reports/pdf/20090116Guatemala.pdf) identified problems 

with the enforcement of workers' rights in Guatemala and made specific 

recommendations. In July of 2010, the US asked for formal consultations following futile 

negotiations with the Guatemalan government.  These consultations did not solve the 

problems and the US asked for a CAFTA-DR review panel in August 2011. The panel’s 

work was suspended pending attempts for a negotiated solution. The formal process was 

resumed in September 2014 when the agreed plan was not observed, according to the US. 

(https://www.dol.gov/agencies/ilab/our-work/trade/fta-submissions#panel). 

Decision: The panel of experts found that Guatemala’s enforcement of workers' rights 

was not effective, especially enforcement of the rulings of the national labour court 

regarding the dismissal of union members. Meanwhile, the panel could not sufficiently 

prove that these violations of Guatemala’s labour laws could constitute a violation of the 

provisions of the CAFTA-DR agreement on workers' rights. The decision is final and 

cannot be appealed. Instead, DOL will "… continue to work to help level the playing field 

for American workers by engaging with the government of Guatemala, worker- and 

employer organizations, and other stakeholders to ensure that Guatemala is upholding its 

commitment to effectively enforce its labor laws".  

Honduras 

CAFTA-

DR  

Start:  

Feb. 2015 

Agreeme

nt:  

Dec. 2015 

Process: After the publication of the first report: 

https://www.dol.gov/newsroom/releases/ilab/ilab20150066), that showed how 

Honduras had failed to comply with a number of issues in the CAFTA-DR, a “historic 

agreement” on workers' rights was signed 

(https://www.dol.gov/newsroom/releases/ilab/ilab20151209).  

The following reviews are structured by the “Monitoring and Action Plan", December 

2015 (https://www.dol.gov/ilab/media/pdf/Honduras_MAP.pdf)  

Mexico 

US: 

Submissi

on No. 

2015-04  

Start: 

Jan. 2016  

Report:  

8/7-2016 

Process: The case is brought before the North American Agreement on Labor 

Cooperation (NAALC, NAFTA labour rights-dispute settlement) by, among others, 

United Food & Commercial Workers Local 770, The Los Angeles Alliance for a New 

Economy, with the assistance of Change to Win. 

Recommendation: So far there is not sufficient evidence to bring a case based on the 

information that the report is based on regarding the lack of implementation of  Mexico’s 

labour market legislation in the super markets in question. The report finds that there are 

major potential problems with the so-called "protection contracts” and the Mexican 

authorities. It calls for fundamental reforms of the Mexican legislation and constitution.  

The report observed the new deadlines for complaints (180 days from complaint to first 

report). There is no further information on consultations after 2016.  

US-Peru 

TPA 2010 

Start:  

30/12-

2010 

Report:  

30/8-2012 

Process: The Office of Trade and Labor Affairs (OTLA) receives complaints from 

Sindicato Nacional de Unidad de Trabajadores de SUNAT, the union for Peruvian tax 

administrators who complain about SUNAT, a Peruvian tax authority that does not 

respect the right to collective bargaining 

(https://www.dol.gov/ilab/reports/pdf/PeruSubmission2010.pdf). 

Recommendation: OTLA finds that the Peruvian government has met its obligations 

with certain exceptions regarding time delays. There are, meanwhile, a number of legal 

imprecisions that makes it difficult to reach a final conclusion on failure to comply. OTLA 

also finds that the government cooperates with the party and therefore recommends that 

formal consultations are not launched. 

https://www.dol.gov/ilab/reports/pdf/PeruSubmission2012.pdf. 

https://www.dol.gov/ilab/reports/pdf/20090116Guatemala.pdf
https://www.dol.gov/agencies/ilab/our-work/trade/fta-submissions#panel
https://www.dol.gov/newsroom/releases/ilab/ilab20150066
https://www.dol.gov/newsroom/releases/ilab/ilab20151209
https://www.dol.gov/ilab/media/pdf/Honduras_MAP.pdf
https://www.dol.gov/ilab/reports/pdf/PeruSubmission2010.pdf
https://www.dol.gov/ilab/reports/pdf/PeruSubmission2012.pdf
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US-Peru 

TPA 2015 

Start:  

23/7-2015  

Report: 

18/3-2016 

Issues: "Freedom of association" in the textile-, clothes- and agricultural sector 

(https://www.dol.gov/ilab/reports/pdf/Public_Report_of_Review_of_US_Submission_

2015-01.pdf). 

Process: A  complaint is lodged by the International Labor Rights Forum, Perú Equidad, 

and seven Peruvian workers’ organizations 

(https://www.dol.gov/ilab/media/pdf/PTPA submission_July 23 2015_English 

translation.pdf). 

Recommendation: Questions are raised regarding workers' rights. But, at the time, 

further consultations on six specific recommendations are recommended. They will be 

followed up within nine months following the publication of the report. 

(https://www.dol.gov/sites/default/files/documents/ilab/PeruReviewStatement.pdf).  

Source:  The author’s own editing of information from the Department of Labor, US FTA submissions, 
https://www.dol.gov/agencies/ilab/our-work/trade/fta-submissions 
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https://www.dol.gov/ilab/media/pdf/PTPA%20submission_July%2023%202015_English%20translation.pdf
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