
u n i ve r s i t y  o f  co pe n h ag e n  

Preliminary References as a Means for Enforcing EU Law

Broberg, Morten

Published in:
The Enforcement of EU Law and Values

DOI:
10.1093/acprof:oso/9780198746560.003.0007

Publication date:
2017

Document version
Publisher's PDF, also known as Version of record

Citation for published version (APA):
Broberg, M. (2017). Preliminary References as a Means for Enforcing EU Law. In A. Jakab, & D. Kochenov
(Eds.), The Enforcement of EU Law and Values: Ensuring Member States' Compliance (pp. 99-111). Oxford
University Press. https://doi.org/10.1093/acprof:oso/9780198746560.003.0007

Download date: 23. maj. 2023

https://doi.org/10.1093/acprof:oso/9780198746560.003.0007
https://curis.ku.dk/portal/da/persons/morten-broberg(764e5f6a-232b-4769-9ec0-9c4b9bb30130).html
https://curis.ku.dk/portal/da/publications/preliminary-references-as-a-means-for-enforcing-eu-law(a5e7ee9c-5b1f-4730-8b5d-3cf829bc9803).html
https://doi.org/10.1093/acprof:oso/9780198746560.003.0007


6
Preliminary References as a Means

for Enforcing EU Law

Morten Broberg

1. Introduction

The preliminary reference procedure which we find today in Article 267 TFEU enables
national courts to apply to the Court of Justice of the European Union to obtain a ruling on
the interpretation or validity of an EU legal act. Even though the Court has held that Article
267 is not a remedy available to the parties to a case before a national court,1 in practice the
provision has become a highly important means for private parties’ enforcement of EU law;
perhaps even the most important one. Indeed, the preliminary reference procedure is
sometimes referred to as ‘indirect enforcement’.2

The Court of Justice is not competent to invalidate a national law. Therefore, if a
Member State court refers a preliminary question as to whether a national law is invalid
for incompatibility with EU law, the Court of Justice will rephrase the question so that it
reads whether EU law ‘precludes’ a national law such as that of the Member State. If the
Court of Justice answers the rephrased question in the affirmative, the Member State is
obliged to amend its national law,3 so in practice there is no real difference between the
original question and the rephrased one. In this chapter we will examine to what extent and
how the preliminary reference procedure can be used as a means for private parties to
enforce EU law against the Member States.

2. Private parties’ access to the preliminary reference procedure

a. Overview

Today it is far from uncommon for a private party to use the preliminary reference
procedure as one of the main means for enforcing EU law against a Member State.4 For
example, the Sunday trading case law, where British retailers fought to be able to trade on
Sundays, to a considerable extent relied on the preliminary reference procedure.5 Similarly,
Professor Jens Kristiansen has shown how Danish trade unions instituted proceedings
against the Danish State on the basis that Danish law contravened EU law—and with the
clear objective of having preliminary questions referred to the Court of Justice. Indeed,
when a Danish court declined to make a reference in one case, the applicant trade union

1 Case C-344/04 IATA and ELFAA [2006] ECLI:EU:C:2006:10 and Case C-496/04 Slob v Productschap Zuivel
[2006] ECLI:EU:C:2006:570.

2 S Andersen, The Enforcement of EU Law—The Role of the European Commission (OUP 2012) 32.
3 See further section 4 below.
4 See Case C-158/80 Rewe Handelsgesellschaft v Hauptzollamt Kiel [1981] ECLI:EU:C:1981:16, paras 44 and 46.
5 See H-W Micklitz, The Politics of Judicial Co-Operation in the EU—Sunday Trading, Equal Treatment and

Good Faith (CUP 2005) 274, 462–3, and 466–7.
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decided to withdraw the main case.6 In this section we will first consider how private parties
can establish a case which can form the basis of a preliminary reference. We will then
examine to what extent Member State laws, directly or indirectly, preclude private parties
from using the preliminary reference procedure.

b. Private parties ‘creating’ a case to form the basis for
a preliminary reference

For a private party to use the preliminary reference procedure as a means to enforce EU law
against a Member State, there needs to be an existing case which can form the basis for such
reference. Moreover, the Court of Justice only has jurisdiction to answer a preliminary
reference if the question is relevant to deciding the dispute before the national court,7 and if
the referring court itself can use the preliminary ruling to decide this dispute.8 Broadly
speaking, there are three different ways of ‘creating’ these cases. The most obvious way is
where the private party litigates against the public authorities: indeed today, approximately
two-thirds of all preliminary references stem from proceedings between a private entity and
a public authority.9 A second way to create such case is where a (real) conflict arises
between two private parties: for instance if one party invokes a Member State measure and
the other party invokes a conflicting EU measure. The third—less straightforward—way to
create a case is where two parties have a joint interest in having a legal issue referred for a
preliminary ruling and where the conflict arises between these two parties. Below, we will
examine these three situations in turn.

Where the private party wishes to establish a conflict vis-à-vis a Member State, it is
immaterial whether the private party is the plaintiff or the defendant. Even if it is obvious
that the private party deliberately ‘created’ the actual conflict to be able to have the Court of
Justice render a preliminary ruling to force the referring court to enforce EU law against the
Member State in question, the Court of Justice will not consider the case as contrived.
Indeed, the raison d’être of the preliminary ruling procedure is to ensure the uniform
application of EU law throughout the EU, so if anything, this type of case should be
encouraged, not discouraged. Accordingly, the Court of Justice also accepts test cases under
the preliminary ruling procedure where the actual subject of the case is so trivial that
questions of principle are the only motivation for the litigation.

Whilst instituting legal proceedings against public authorities can appear to be the most
obvious way for private parties to use the preliminary reference procedure as a means of
enforcing EU law against a Member State, the Member State is free to preclude a prelim-
inary ruling by simply accepting the private party’s claim in the main proceedings. Indeed,
the Member State may ‘close the case’ by agreeing to honour the private party’s actual claim
while making it clear that it does not agree to the legal reasoning put forward in support of
it. The Member State may even decide to honour the private party’s claim after the national
court has made a preliminary reference—which will under normal circumstances lead to
the Court of Justice declining to answer the preliminary question(s).

It can prove difficult for a private party to create a conflict vis-à-vis a Member State in a
number of situations. This is particularly true where the contested Member State laws

6 J Kristiansen Aftalemodellen og dens europæiske udfordringer—Om rollefordelingen mellem overenskomstpar-
terne, Folketinget og domstolene, (Jurist- og Økonomforbundets Forlag 2013) 195.

7 See e.g. Case C-343/90 Lourenço Dias v Director da Alfândega do Porto [1992] ECLI:EU:C:1992:327.
8 See e.g. Case C-428/93 Monin Automobiles [1994] ECLI:EU:C:1994:192.
9 Of the 428 preliminary reference introduced before the Court of Justice in 2014 (c.f. the 2014 Annual Report),

297 originated from main proceedings between a private and a public party.
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regulate relations among private parties. If a private party unilaterally establishes a conflict
against another private party in order to create a case to form the basis for a preliminary
reference on the conformity of a Member State’s administration/laws with EU law, this
will resemble situations where the conflict is directly between the private party and the
Member State as such. The fact that the conflict appears to have been created primarily to
provide a basis for a preliminary reference will not in itself lead the Court of Justice to
consider it not to be a ‘real dispute’ which can form the basis for a preliminary reference.10

In this respect it does not matter that one of the parties is trying to achieve an outcome it
has been unable to achieve by lobbying for legislative changes. For example, in Badeck, the
Court of Justice had no objection to dealing with a reference for a preliminary ruling where
the main proceedings were brought by forty-six members of the Landtag—ie the regional
assembly—of Hesse in Germany in proceedings for an abstract review of legality, a
‘Normenkontrollverfahren’.11

In principle, the situation becomes more sensitive if two or more parties jointly create a
conflict to provide a basis for a preliminary reference. Nevertheless, the Court of Justice will
also be prepared to answer preliminary references in cases where the parties in the main
proceedings jointly agree that the national court’s making a preliminary reference will be
useful for the resolution of their dispute. Indeed, even if the parties were ready to settle their
dispute without involving the courts, but decided to bring legal proceedings solely to (try
to) obtain a preliminary ruling to have their inter-partes legal situation clarified, this will
not alone cause the Court of Justice to find the preliminary reference inadmissible. Even if
the two conflicting parties agree on what, to their mind, should be the correct answer to the
preliminary question, this does not (in itself) mean that the Court of Justice will consider
the dispute to be artificial or collusive (contrived).12 In other words, the last-mentioned
situation could also form a sufficient legal basis for a preliminary reference.13

Nonetheless, the Court of Justice has made it clear that the preliminary reference
procedure is not intended as a means for parties in proceedings before the Member State
courts to obtain answers to abstract or hypothetical questions from the Court in Luxem-
bourg. This means that if it is obvious that the dispute before the referring court is
contrived and consequently does not concern genuine disagreements between the parties
to the main proceedings, the Court has shown itself ready to find the reference inadmissible
on the basis that it does not have jurisdiction to answer the preliminary questions in this
situation.14 We should not, however, exaggerate the importance of the principle of con-
trived cases, also known as the Foglia principle. Thus, while the Court of Justice has been
consistent in maintaining that the principle as such shall be upheld, it has simultaneously
shown considerable restraint when it comes to its actual application. Firstly, the Court will
only apply the Foglia principle where both parties to the main proceedings are party to the
contrivance of the dispute. Secondly, if the referring court has agreed to hear the case,
the Court of Justice will not render a preliminary reference inadmissible on the basis that
the dispute in the main proceedings is contrived unless it is manifestly apparent from the
facts set out in the order for reference that the dispute is in fact fictitious.15

10 See e.g. Case C-6/64 Flaminio Costa v ENEL [1964] ECLI:EU:C:1964:66.
11 Case C-158/97 Badeck and Others [2000] ECLI:EU:C:2000:163. See also Case C-292/04Meillicke and Others

[2007] ECLI:EU:C:2007:132.
12 c.f. Case C-144/04 Mangold [2005] ECLI:EU:C:2005:709, para 38.
13 See e.g. Case C-97/98 Jägerskiöld [1999] ECLI:EU:C:1999:515.
14 Case C-104/79 Foglia I [1980] ECLI:EU:C:1980:73 and Case C-244/80 Foglia II [1981] ECLI:EU:C:1981:302.
15 See e.g. Case C-451/99 Cura Anlagen [2002] ECLI:EU:C:2002:195 and Case C-47/90 Delhaize [1992] ECLI:

EU:C:1992:250.
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The Court of Justice’s restraint in applying the Foglia principle is also reflected in the fact
that if a case is between a parent company and a subsidiary this in itself does not mean that
the Court will consider the dispute to be contrived.16 Similarly, arguments that the plaintiff
in the main proceedings lacks a legal interest in challenging a national provision, or
arguments that a national practice is not a matter for the Court of Justice to decide on
but instead is a matter for the national court, are also unlikely to render the reference
inadmissible.17

From the above it follows that it is highly unlikely that the Court of Justice will find a
dispute to be contrived and thereby render a reference for a preliminary ruling to be
inadmissible under the Foglia principle. Nonetheless, we should not completely discount
the importance of this principle since it has established the basis upon which the Court of
Justice examines its own jurisdiction to determine whether or not to accept a preliminary
reference, depending on whether the case in the main action concerns a real or a contrived
case.

c. National law precludes the preliminary reference

In order for a private party to create the basis for a preliminary ruling, the party must be
able to bring legal proceedings before a national court. In this regard, as a clear main rule,
the private party must comply with national procedural rules. Accordingly, if the party does
not have locus standi, if the case is time-barred, or if for other procedural reasons a case
cannot be brought before the national court, this will normally preclude the possibility of
creating the basis for a preliminary ruling. It could also be that the most obvious way of
having a question brought before a Member State court is by infringing a national rule and
thereby provoking administrative or criminal proceedings to be instituted.18 Obviously, the
risk of facing this type of proceedings could deter many private parties from pursuing this
route.19

Along the same lines, where a private party has instituted proceedings before a Member
State court, EU law does not preclude national procedural rules which prevent the private
party from invoking certain arguments—even if the coincidental consequence of these
national procedural rules is that it will not be possible to have the national court to make a
preliminary reference. On the other hand, if the national procedural rules effectively
prevent a national court from making a reference for a preliminary ruling, the Court of
Justice will set aside these procedural rules.20

Similarly where a lower national court is to consider the constitutionality of a national
provision, several Member States require the lower court to refer this question to the
country’s constitutional court. If, however, the case also involves aspects of EU law, the
Court of Justice has ruled that the obligation to refer to the constitutional court cannot

16 See e.g. Case C-379/98 PreussenElektra [2001] ECLI:EU:C:2001:160.
17 See e.g. Case C-309/02 Radlberger Getränkegesellschaft [2001] ECLI:EU:C:2004:799, para 26.
18 In Case C-432/05 Unibet [2007] ECLI:EU:C:2007:163, the Court of Justice held that ‘If [ . . . ] [Unibet] was

forced to be subject to administrative or criminal proceedings and to any penalties that may result as the sole form
of legal remedy for disputing the compatibility of the national provision at issue with Community law, that would not
be sufficient to secure for it [effective judicial protection of its rights under Community law]’ (emphasis added).

19 See Case C-263/02 P Commission of the European Communities v Jégo-Quéré & Cie SA, Opinion AG Francis
Jacobs [2003] ECLI:EU:C:2003:410, para 43 and c.f. para 34 of the Court’s ruling in the same case, as well as with
the Court’s subsequent ruling in Case C-432/05 Unibet [2007] ECLI:EU:C:2007:163, para 64.

20 c.f. Case C-312/93 Peterbroeck [1995] ECLI:EU:C:1995:437, 11–21. See also Case C-599/10 SAG ELV
Slovensko and Others [2012] ECLI:EU:C:2012:191, para 19 along with Case C-137/08 VB Pénzügyi Lízing [2010]
ECLI:EU:C:2010:659, paras 26–35.
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preclude the lower court frommaking a reference for a preliminary ruling.21 This is so since
only the national court before which a case is brought has jurisdiction to determine
whether there should be a reference to the Court of Justice.22

Even though lower national courts are generally bound by the rulings (and interpret-
ations) handed down by superior national courts, this cannot preclude the lower court
from making a preliminary reference.23 Even where a superior national court had already
ruled on the need for making a reference for a preliminary ruling in another case
concerning the same problem and decided that a reference was not necessary, a lower
national court is not bound by this.24 The preliminary ruling by the Court of Justice, in a
case before a lower national court, will be binding on the national courts even if it conflicts
with an earlier ruling of a superior national court.25 In other words, the lower national
court making the preliminary reference will be obliged to set aside the earlier ruling of the
superior national court if this is necessary to comply with the Court of Justice’s ruling.

3. Inducing a national court to refer

Even though only the Member State court hearing the actual dispute is competent to decide
whether to make a preliminary reference,26 this does not mean that private parties have no
opportunities to induce the national courts to make a reference.27 There are (at least) three
ways for a private party to do this. First, by putting forward convincing arguments that a
reference will be useful or perhaps even necessary to decide the case. Secondly, a private
party may design the case in such a way that the EU law element is decisive. Lastly, a private
party can design the case so that the national court will be obliged to refer under EU law.

Where a private party invokes EU law against the laws or practices of a Member State,
the primary objective is often simply to have these laws or practices overturned and thereby
win the actual dispute. In these situations the actual case is unlikely to have been ‘designed’
to generate a preliminary reference. In order to induce the national court to make a
preliminary reference, the parties will therefore have to put forward convincing arguments
in support of the need for a preliminary ruling. If the national court finds that the case does
not fall within one of the situations where EU law requires a preliminary reference to be
made and if the national court takes the view that there is no need to make such reference, it

21 Case C-348/89Mecanarte [1991] ECLI:EU:C:1991:278, paras 41–6; Case C-106/77 Simmenthal [1978] ECLI:
EU:C:1978:49, para 24.

22 Case C-555/07 Kücükdeveci [2010] ECLI:EU:C:2010:21, paras 52–6; Joined Cases C-188/10 and C-189/10
Melki and Abdeli [2010] ECLI:EU:C:2010:363, paras 31–57 and, with regard to the main proceedings in this case,
decisions by the Conseil constitutionnel (décision du 12 mai 2010, n° 2010-605 DC) and by the Conseil d’État
(arrêt du 14 mai 2010, n° 312305).

23 Case C-166/73 Rheinmühlen [1974] ECLI:EU:C:1974:3, paras 3–11; and Case C-146/73 Rheinmühlen [1974]
ECLI:EU:C:1974:12, para 32. See also Case C-378/08 Raffinerie Mediterranee (ERG) SpA [2010] ECLI:EU:
C:2010:126, and Case C-210/06 Cartesio [2008] ECLI:EU:C:2008:723, paras 88–9.

24 Regarding appeals against a national court’s decision to make a preliminary reference, see M Broberg and
N Fenger, Preliminary References to the European Court of Justice (OUP 2014) 327–36.

25 Case C-396/09 Interedil [2011] ECLI:EU:C:2011:671, paras 34–40; and Case C-173/09 Elchinov [2010] ECLI:
EU:C:2010:581, paras 21–32.

26 This has been clearly reflected in the Court of Justice’s Recommendations to national courts and tribunals in
relation to the initiation of preliminary ruling proceedings, [2012] OJ C338/1. See e.g. Case C-251/11 Huet [2012]
ECLI:EU:C:2012:133, paras 22–6.

27 In Joined Cases C-143/88 and C-92/89 Zuckerfabrik Süderdithmarschen [1991] ECLI:EU:C:1991:65, para 16,
the Court of Justice held that ‘the legal protection guaranteed by [EU] law includes the right of individuals to
challenge [ . . . ] the legality of [EU regulations] before national courts and to induce those courts to refer questions to
the Court of Justice for a preliminary ruling’ (emphasis added). It would seem peculiar if the same approach were
not adopted where the case concerned the legality of Member State measures under EU law.
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is free not to refer to the Court of Justice, even if both parties to the case agree that a
reference should be made.28

Under Article 6 ECHR, national courts, whose decisions are not open to appeal under
domestic law are required to give reasons, based on the applicable law and the exceptions to
making a preliminary reference laid down in the case law of the Court of Justice, for their
refusal to refer a preliminary question on the interpretation of EU law. In this situation the
national court of last instance must set out its reasons for considering the question
irrelevant, the provision having already been interpreted by the Court of Justice, or the
correct application of EU law being so obvious as to leave no scope for reasonable doubt
(acte clair). If a national court fails to give reasons when refusing to refer, the refusal to refer
may be considered arbitrary and thus in contravention of Article 6(1) ECHR.29

Sometimes lawyers, more or less explicitly, ‘design’ the dispute in such a way that of itself
it induces the national court to make a preliminary reference. The most obvious way of
doing this is by making it immediately apparent that the case concerns the interpretation of
EU law. Thus, two private parties may agree to design the dispute so that it turns upon the
correct interpretation of EU law.30 Similarly, there are examples of preliminary references
in the Court of Justice’s case law where the only objective was to obtain a ruling on whether
a Member State’s laws or practices were in conformity with EU law.31

A party (or parties) can also design the case in such a way that, under EU law, the
national court will be obliged to make a preliminary reference. Three situations can
be distinguished. Firstly, where a national court of last instance is required to rule on the
interpretation of EU law to decide the dispute and where this interpretation is not obvious
(ie the case is not one of acte clair or acte éclairé). Secondly, where the ruling of a national
court entails that an EU legal measure will be rendered invalid. And thirdly, where the
national court’s intended ruling will depart from the Court of Justice’s established
interpretation.

The first situation can often be created by structuring the dispute in such a way that there
will be no right of appeal from the national court whilst it is necessary to have a question of
EU law clarified to adjudicate on the dispute. If the losing party does not have a right to a
legal review of the decision allowing for a possibility of a reference for a preliminary ruling
by the reviewing national court, the national court is under an obligation to make a
preliminary reference (presupposing the case is not one of acte clair or acte éclairé).32

The second situation is more difficult to design because it would not be enough to argue
that an EU legal measure is invalid. Only if the national court were inclined to agree that
the EU legal measure was invalid would the national court be under a duty to make a
preliminary reference.33

The third situation is based on the fact that it is for the Court of Justice to establish
authoritatively the correct interpretation of EU law. This means that if the Court has ruled

28 See e.g. judgment of 16 April 1999 (1 O 186, Zeitschrift für Wirtschaftsrecht 1999, summarized in Reflets
2/1999) and the decision of 17 July 2009 by the Spanish Supreme Court, summarized in JH Jans et al. (eds),
National Courts and EU Environmental Law (Europa Law Publishing 2013).

29 Dhahbi v Italy App No 17120/09 (ECtHR 8 April 2014).
30 In Case C-379/98 PreussenElektra [2001] ECLI:EU:C:2001:160, para 44, the German government argued that

the case was contrived precisely because the two private parties to the case apparently had designed the dispute so
that it turned on a specific EU law issue. However, the Court of Justice did not hold in favour of the German
government.

31 Case C-421/09 Humanplasma v Austria [2010] ECLI:EU:C:2010:760 and Case C-71/85 State of the Nether-
lands v Federatie Nederlands Vakbeweging [1986] ECLI:EU:C:1986:465, para 2.

32 e.g. Costa v ENEL (n 10).
33 Case C-119/05 Ministero dell’Industria, del Commercio e dell’Artigianato v Lucchini SpA [2007] ECLI:EU:

C:2007:434, para 53.
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on the validity or correct interpretation of an EU act, the national courts are obliged to
follow this. As a consequence, a national court may not depart from a clear ruling or a clearly
established practice of the Court of Justice without first making a preliminary reference to
ask the Court whether it is possible to make such derogation in a situation such as the one
that the referring court is faced with.34 It follows that in order for a private party to induce a
national court to make a preliminary reference in this way, the private party will need to
design the case so that it is possible to argue that the reference is needed to depart from a
clear ruling or an established practice by the Court of Justice. Even though there may be
circumstances where this is possible, it is nevertheless a rather uncertain strategy.35

a. Influencing the formulation of the preliminary questions

Since a preliminary reference is a remedy which is exclusively available to the Member State
courts, a national court can choose to make a reference even if both parties object.36 On the
other hand, the national court may involve the parties in the preparation of the preliminary
reference if it so wishes. Indeed, the Court of Justice supports the parties being heard before
the drafting of the reference is completed.37 In some Member States the courts allow the
parties to play important roles in the process leading to the submission of the preliminary
reference—sometimes going as far as allowing the parties to draft the preliminary reference
jointly (presentation of both facts and law as well as the actual questions to be asked) whilst
the national court itself may limit its own involvement to verifying and submitting the
reference. This is for instance the case in Denmark, Ireland, and the UK. In contrast, in
some of the other Member States the courts draft the preliminary reference themselves
without allowing the parties any real influence.38 It follows that the possibility of influen-
cing the preliminary reference in general and the formulation of the preliminary questions
in particular depend on the actual court hearing the case.

b. Influencing the reference during the procedure before
the Court of Justice

Parties to the main proceedings and interveners in these proceedings are entitled to submit
observations to the Court of Justice with regards to a preliminary reference from the
national court.39 This applies to the submission of written observations as well as to
the oral pleadings of the preliminary reference proceedings before the Court of Justice.
While the parties are under no obligation to take part in the proceedings, the submission of
observations offers a possibility, albeit a limited one, to influence the Court.

34 For an illustration of this, see Tribunal Constitucional. Sala Segunda. Sentencia 58/2004, (April 2004)
Recurso de amparo 4979/1999, summarized in Reflets 2/2004.

35 See e.g. Case C-400/95 Larsson [1997] ECLI:EU:C:1997:259—and compare with the subsequent ruling in
Case C-394/96 Brown [1998] ECLI:EU:C:1998:331.

36 Garland v British Rail Engineering Ltd together with Case 12/81 Eileen Garland v British Rail Engineering
Limited [1982] ECLI:EU:C:1982:44.

37 c.f. Court of Justice, ‘Recommendations to national courts and tribunals in relation to the initiation of
preliminary ruling proceedings’ [2012] OJ C338/1, 19. See also ‘Notes for the Guidance of Counsel’ available at the
Court of Justice’s website: http://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/txt9_2008-09-25_17-
37-52_275.pdf, accessed 12 October 2016, Section 7 in fine, where the Court of Justice clearly (albeit implicitly)
acknowledges that the text of the order for reference may be proposed by counsel to the parties to the main
proceedings.

38 We can find examples of this approach at the Austrian Administrative Court, the Belgian Council of State,
the German Federal Administrative Courts, the French Council of State, and the Supreme Court of Spain.

39 Art 23(2) of the Court’s Statute as well as Arts 96(1)(a) and 97 of its Rules of Procedure. See e.g. Case C-108/
96 Dennis Mac Quen [1996] ECLI:EU:C:2001:67.
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The starting point is that those entitled to submit observations during the preliminary
reference procedure before the Court of Justice cannot amend or expand, or for that matter
narrow, the content of the question;40 they can only submit suggestions with regard to the
interpretation of the content of the reference and the answers to the questions referred.41

This is likely to be an advantage for the parties to the main proceedings since it means that
they may influence the formulation of the questions put by the referring court—typically
without interference from others—and whereupon they may reasonably expect the Court
of Justice to decline subsequent attempts to rephrase the questions. This restrictive
approach to rephrasing is particularly clear with regards to cases where the national
court has restricted a reference to a legal problem derived from a specific rule under
national law.42 In contrast, when it comes to identifying the applicable EU rules the
Court has shown itself more willing (partly or fully) to rephrase the preliminary ques-
tions.43 Hereby the Court will sometimes answer questions that differ from those originally
put by the referring court.44 Such rephrasing primarily take place at the Court’s own
initiative and less frequently due to observations made by the parties to the main proceed-
ings.45 It is normally only done at a stage where the preliminary ruling is being drafted, i.e.
after the presentation of written and oral observations. In other words, if the parties to the
main proceedings want the Court of Justice to consider certain additional arguments, as a
rule they must persuade the referring court to make a fresh preliminary reference.46

Under Article 267, it is for the referring court to present the facts of the case including
the relevant national rules. Only exceptionally will the Court of Justice be willing to
consider supplementary information presented to it during the preliminary procedure—
and in even more exceptional cases will it base its judgment on an understanding of the
facts (including national law) which conflicts with the one presented by the referring
court.47 Nevertheless, the Court of Justice allows the parties to supplement the facts
provided in the national court’s order for reference to some extent.48 The Court of Justice
is particularly open to including contextual information which can clarify the general
background to a problem before it, as long as this new information does not cast doubt
on the facts presented in the order for reference in relation to the actual dispute.49 In

40 See e.g. Case C-605/12Welmory sp z oo v Dyrektor Izby Skarbowej w Gdańsku [2014] ECLI:EU:C:2014:2298,
para 33; Case C-602/10 SC Volksbank România SA [2012] ECLI:EU:C:2012:443, paras 46–51; Case C-316/10
Danske Svineproducenter II [2011] ECLI:EU:C:2011:863, paras 29–34.

41 This is particularly the case when the party concerned has not been able to persuade the referring court to
expand, amend, or limit the scope of the questions referred, c.f. Case C-373/08 Hoesch Metals and Alloys GmbH
[2010] ECLI:EU:C:2010:68, paras 57–60 and Case C-305/05 Ordre des Barreaux francophones et germanophone
[2007] ECLI:EU:C:2007:383, paras 17–19.

42 For an exception, see e.g. Case C-569/08 Internetportal und Marketing [2010] ECLI:EU:C:2010:311, paras
27–30.

43 See Case C-657/11 Belgian Electronic Sorting Technology NV v Bert Peelaers and Visys NV [2013] ECLI:EU:
C:2013:516, para 29; Case C-437/09 AG2R Prévoyance v Beaudout Père et Fils SARL [2011] ECLI:EU:C:2011:112,
para 26; and Case C-70/09 Alexander Hengartner and Rudolf Gasser v Landesregierung Vorarlberg [2010] ECLI:
EU:C:2010:430, para 27.

44 e.g. Case C-486/08 Zentralbetriebsrat der Landeskrankenhäuser Tirols [2010] ECLI:EU:C:2010:215; and
Joined Cases C-267/91 and C-268/91 Keck and Mithouard [1993] ECLI:EU:C:1993:905, para 10.

45 Case C-321/03 Dyson [2007] ECLI:EU:C:2007:51, paras 22–6. See also Broberg and Fenger (n 24) 359–62.
46 Case C-236/02 J Slob v Productschap Zuivel [2004] ECLI:EU:C:2004:94, para 29.
47 See Case C-135/10 Società Consortile Fonografici (SCF) [2012] ECLI:EU:C:2012:140, paras 65–9; Case C-232/

09 Danosa [2010] ECLI:EU:C:2010:674, paras 31–7; contrast with Case C-182/08 Glaxo Wellcome GmbH & Co
[2009] ECLI:EU:C:2009:559, paras 32–3; Case C-88/99 Roquette Frères [2000] ECLI:EU:C:2000:652, paras 16–19.

48 See Art 23 of the Court’s Statute as well as ‘Notes for the Guidance of Counsel’, February 2009, section 9,
available at: http://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/txt9_2008-09-25_17-37-52_275.pdf,
accessed 12 October 2016. For an example, see Case C-251/83 Haug-Adrion [1984] ECR 4277, [1984] ECLI:EU:
C:1984:397, paras 8–10.

49 Broberg and Fenger (n 24) 365.
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contrast, the Court of Justice only very rarely admits corrections of a national court’s
interpretation of national law. This is true even when the referring court’s interpretation is
disputed by the Member State government which issued the national rules in question.50

4. Effects of a preliminary ruling

A preliminary reference is a request from a Member State court to the Court of Justice in a
situation where the referring court needs assistance to decide an actual case. Initially, legal
observers therefore took the view that a preliminary ruling was only binding on the
referring court (and on other courts hearing the case in the main proceedings on appeal).
Today there is no doubt that a preliminary ruling has general significance. The Court of
Justice provides an authoritative interpretation of EU law—and in practice this interpret-
ation is binding erga omnes, i.e. on all and in all respects. Indeed, it is precisely the fact that
preliminary rulings have this erga omnes effect which makes them so powerful when it
comes to the enforcement of EU law.

With regard to private parties’ enforcement of EU law against Member States through
the preliminary procedure, it is particularly important that the Court of Justice has ruled
that following a preliminary ruling from which it is apparent that national legislation is
incompatible with EU law, it is for the authorities of the Member State concerned to take
the general or particular measures necessary to ensure that EU law is complied with. This
particularly entails amending national law so as to comply with EU law as soon as possible,
and so that the rights which individuals derive from EU law are given full effect.51

Not only the Member States are bound by the Court of Justice’s preliminary rulings, as
they are given general validity and binding force throughout the EU.52 This accords well
with the fact that preliminary rulings are declaratory in nature; ie they explain the correct
interpretation of existing EU law from the day of its entry into force.53 The Court of Justice
itself also treats its own preliminary rulings as binding authority similar to its rulings in
cases based on direct actions.54

The erga omnes effect of preliminary rulings means that when interpreting EU law, all
national courts are obliged to apply not only the operative part of a preliminary ruling, but
also its ratio. This obligation applies to all national courts regardless of whether they sit as
courts of last instance.55

In reality there does not seem to be any difference between the referring court being
directly bound by a preliminary ruling as such and other actors such as EU institutions,
Member States, and private parties being so bound; in practice the preliminary rulings are
equally binding on all these other actors. Indeed, as already observed this is the principal

50 e.g. Joined Cases C-128/10 and C-129/10 Naftiliaki Etaireia Thasou [2011] ECLI:EU:C:2011:163, paras
35–41.

51 Joined Cases C-231/06 to C-233/06 Emilienne Jonkman [2007] ECLI:EU:C:2007:373, para 41.
52 K Lenaerts et al., Procedural Law of the European Union (Sweet & Maxwell 2006) 195 ff; and A Trabucchi,

‘L’effet “erga omnes” des décisions préjudicielles rendues par la Cour de justice des Communautés européennes’
(1974) 10 Revue trimestrielle du droit européen 56. See e.g. Case C-66/80 ICC [1981] ECLI:EU:C:1981:102, paras
9–18.

53 In special situations the Court of Justice may decide to attach a temporal limitation to the binding effect of a
preliminary ruling. This however is merely the exception which proves the rule.

54 c.f. Case C-445/05 Werner Haderer [2007] ECLI:EU:C:2007:344, para 18; Case C-465/93 Atlanta [1995]
ECLI:EU:C:1995:369, para 46; Case C-422/05 Commission v Belgium [2007] ECLI:EU:C:2007:342, para 62. Note
also that the acte éclairé doctrine is based on the idea that, inter alia, preliminary rulings constitute binding
authority.

55 Trabucchi (n 52) 56; but compare AG Toth, ‘The Authority of Judgments of the European Court of Justice:
Binding Force and Legal Effects’ in F Jacobs (ed), Yearbook of European Law 1984 (Clarendon 1986) 61, 66.
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reason why the preliminary ruling procedure can constitute an efficient means of enforcing
EU law against the Member States.

5. Ensuring the right of defence

The fact that the preliminary reference procedure is not strictly an enforcement measure is
reflected in various ways. First, a preliminary reference presupposes that proceedings are
brought before the Member State courts so that the national court can refer a preliminary
question. It is far from every lawyer (not to mention European citizen) who will be aware of
the possibility of using the preliminary reference procedure in support of a claim. In
addition, it can require quite considerable resources to pursue. Perhaps this is why several
preliminary references spring from cases brought by pressure groups wishing to enforce EU
law against the Member States.56 Fahey has thus pointed out that ‘[i]n Ireland, agricultural
organisations and farm related bodies have single-handedly comprised the most litigious
bodies employing the preliminary reference mechanism to challenge national and [Union]
legislation’.57 Similarly, Professor Kristiansen has pointed out that in Denmark trade
unions have consciously used the preliminary reference procedure as an efficient means
of enforcing labour rights and that this is an important reason why a large part of the
preliminary references from Danish courts are concerned with labour issues.58 Pressure
groups presumably play equally important roles in the use of the preliminary reference
procedure in several other Member States.

The apparently important role played by pressure groups in using the preliminary
reference procedure as an enforcement measure also means that areas where no strong
pressure groups are active could be neglected. For example, this could explain why Danish
courts submit surprisingly few preliminary references in the social policy field. Similarly,
even though there are several strong pressure groups in the field of environmental
protection, they appear to be faced with considerable obstacles when trying to challenge
Member State actions—which could explain the lower than expected number of prelimin-
ary rulings in this field.59

Whereas private parties can reasonably view the preliminary reference as an important,
albeit peculiar, remedy for enforcing EU law, the Court of Justice has, as we have seen,
explicitly ruled that the preliminary reference does not constitute a remedy available to
private parties; the preliminary reference procedure is a remedy exclusively available to the
Member State courts. Nevertheless, the Court of Justice has not been completely unequivo-
cal in this regard. Thus, in Jégo-Quéré,60 with particular regard to private parties’ access to
judicial review of the legality of acts of the EU institutions, the Court observed that by what
is now Articles 263 TFEU and 277 TFEU, read with what is now Article 267 TFEU, ‘the
Treaty has established a complete system of legal remedies and procedures designed to
ensure review of the legality of acts of the institutions, and has entrusted such review to the

56 See e.g. the ruling by the High Court of Ireland in Digital Rights Ireland Ltd v Minister for Communication &
Others [2010] IEHC 221 (5 May 2010), available at: http://www.bailii.org/ie/cases/IEHC/2010/H221.html,
accessed 12 October 2016.

57 E Fahey, Practice and Procedure in Preliminary References to Europe: 30 Years of Article 234 EC Case Law
from the Irish Courts (First Law 2007) 108.

58 J Kristiansen The growing conflict between European uniformity and national flexibility—The case of Danish
flexicurity and European harmonisation of working conditions (Djoef Publishing 2015) 208 ff. and 265 f.

59 See Jans et al. (eds) (n 28) 176–83.
60 Case C-263/02 P Commission of the European Communities v Jégo-Quéré & Cie SA [2004] ECLI:EU:

C:2004:210.
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[Union] Courts.’61 It went on to explain that ‘[it is] for the Member States to establish a
system of legal remedies and procedures which ensure respect for the right to effective
judicial protection [ie that individuals have access to the national courts]’.62 Indeed, not
only the Member States but also the Member State courts are under an obligation to allow
individuals access to the national courts to enforce their rights under EU law.63 That the
preliminary reference procedure constitutes a means for protecting European citizens was
reiterated by the Court of Justice in its Opinion 1/09 (European and Community Patents
Court).64

Perhaps the above can be simplified to the observation that while the Court of Justice
maintains that the preliminary reference procedure is a remedy only available to Member
State courts, it simultaneously acknowledges that this procedure is of utmost importance to
the ability of EU citizens to defend their rights under EU law effectively.65

In the opinion of the present author there can be no doubt that the preliminary reference
procedure has been—and continues to be—crucial for the development of Union law as
well as for the ability of European citizens to defend their rights under EU law. Neverthe-
less, the preliminary reference procedure should not be immune to criticism. Accordingly,
the preliminary reference procedure carries an important drawback when it comes to its
suitability as an enforcement measure: the fact that it has only been created to enable the
Member State courts to obtain advice on the interpretation or validity of EU law means that
it has not been designed also to provide the procedural rights of private parties and
Member States to establish a fully effective defence.66

Therefore, in order for an individual to persuade a national court to make a preliminary
reference, this individual necessarily must ensure that a case is brought before such a court.
Often, however, the only real possibility of achieving this is by infringing a Member State
rule, thereby inducing the Member State authorities to institute proceedings against the
person in breach—possibly criminal proceedings. Moreover, even if an individual manages
to get a case heard by a national court, this does not necessarily mean that the national
court will make a preliminary reference. The national court may consider that a ruling by
the Court of Justice is not necessary for the national court to decide the matter. It may also
be that the national court could consider a ruling by the Court of Justice necessary, but
takes the view that such a ruling can be obtained without making a preliminary reference in
the case in question—for instance because it decides to make a preliminary reference in
another, but similar case before it, or because the question has been made in a direct action
that is pending before the Court of Justice.67 The problem in such circumstances would be
that only the parties to the main proceedings would have the right to plead before the Court
of Justice. Other parties who may be affected equally by the preliminary ruling would be
precluded from taking part in the procedure before the Court.68

It is not only private parties who may find the preliminary reference procedure inad-
equate as a means of enforcing EU law against a Member State. Member States may also

61 ibid, para 30. 62 ibid, para 31. 63 ibid, para 32.
64 Opinion 1/09 (European and Community Patents Court) [2011] ECLI:EU:C:2011:123, paras 84 and 86.
65 Already R Joliet made this clear in his article ‘La protection juridictionelle des particuliers contre les

manquements étatiques’ (1994) 4 Revue française de droit administratif 647.
66 See in this respect Case C-362/12 Test Claimants [2013] ECLI:EU:C:2013:834, para 44.
67 See HG Schermers and D Waelbroeck, Judicial Protection in the European Communities (Kluwer 1992) 318

regarding the Danish Just Case. c.f. the approach taken by the French Conseil d’État, Section du contentieux, avis of
4 February 2000, M Mouflin, req. nº 213321, reported in (2000) Revue française de droit administratif 468.

68 Moreover, where the main proceedings are between two private parties, a party relying on national law can
also find that a preliminary ruling which in effect sets aside the national law infringes the principle of legal
certainty. See in this regard Case C-441/14 Ajos.
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come up against difficulties. Thus, if the Commission considers that a Member State
infringes EU law, the Commission can initiate infringement proceedings. Normally, the
Commission will first raise the matter with the relevant Member State. If this does not lead
to a solution, the Commission may send a ‘reasoned opinion’ to the Member State—
enabling the latter to address the points of criticism raised by the Commission. Only after
having taken these steps may the Commission bring the dispute before the Court of Justice.
This pre-litigation stage is an important means for ensuring the Member State’s right to
defend itself, or as the Court of Justice explained:

the purpose of the pre-litigation procedure is to give the Member State concerned an oppor-
tunity, on the one hand, to comply with its obligations under EU law and, on the other, to avail
itself of its right to defend itself properly against the objections formulated by the Commission.
The subject-matter of proceedings under Article 258 TFEU is therefore delimited by the pre-
litigation procedure prescribed by that provision. The proper conduct of that procedure
constitutes an essential guarantee required by the FEU Treaty not only in order to protect the
rights of the Member State concerned, but also in order to ensure that any contentious
procedure will have a clearly defined dispute as its subject-matter.69

Moreover, when the infringement action reaches the Court of Justice, it follows the
standard rules for contentious proceedings, with an application followed by a defence,
possibly followed by a reply and a rejoinder. Only thereafter will there normally be an oral
hearing.

In contrast, in preliminary references the Member State may not even be aware of the
case until it is notified of it by the Court of Justice: this may be particularly problematic in
situations where the national laws of one Member State are challenged before a national
court of another Member State. Moreover, written pleadings before the Court of Justice are
exchanged only once and simultaneously—thereby preventing the Member State in ques-
tion from replying in writing to new aspects (claims) raised as part of the written
procedure. In those cases where the Court of Justice decides to rephrase one or more of
the preliminary questions, this effectively undermines the possibility of submitting
observations—as has been recognized by the Court itself.70 To make matters worse, there
is no guarantee of an oral hearing: if the Court of Justice finds that the written pleadings
and observations provide it with sufficient information to rule on the preliminary refer-
ence, it may decide not to hold one.71

Perhaps the best way to address the challenges identified above would be to introduce
two rounds of written proceedings in non-urgent preliminary reference cases: a first round
where admissibility, the facts, and the specific legal questions to be answered are clearly
established, followed by a second round where those entitled are invited to provide written
observations on the facts and on the legal questions established. During the first round the
parties to the main proceedings, the Member State of the referring court and the European
Commission should be entitled to provide observations. The first round should be closed
by a joint statement from the reporting judge and the Advocate General (if necessary, after
having heard the referring court), unequivocally setting out the facts and the legal questions
to be answered. The second round should be followed by an oral hearing unless the Court
of Justice considers this to be superfluous. Moreover, when the reporting judge and the
Advocate General jointly establish the facts and the legal questions to be answered, they

69 Case C-525/12 Commission v Germany [2014] ECLI:EU:C:2014:2202, para 21 (emphasis added).
70 Case C-605/12 Welmory [2014] ECLI:EU:C:2014:2298, para 34.
71 c.f. Art 76(2) of the Court’s Rules of Procedure. See also Broberg and Fenger (n 24) 368–87.
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could also be given the power to decide whether the case merits an opinion from the
Advocate General. To mymind, preliminary reference cases rarely benefit appreciably from
Advocate General opinions, so dispensing with them in the vast majority of preliminary
reference cases would mean the proposed ‘additional round’ would be unlikely materially
to extend the total time spent answering preliminary references.

6. Concluding remarks

In the 1963 ruling of Van Gend & Loos the Dutch government observed ‘that if a failure by
a state to fulfil its [Union] obligations could be brought before the Court by a procedure
other than those under [Articles 258 and 259 TFEU] the legal protection of that state would
be considerably diminished’.72 Nevertheless, in the years which followed, the preliminary
ruling procedure has developed into arguably the most important measure for enforcing
EU law against Member States. Indeed, today the preliminary reference procedure has
attained such importance as an enforcement measure that the prospect of a reference to the
Court of Justice can of itself induce a Member State party to proceedings before a national
court to settle the dispute. While from a Rule-of-Law point of view, the importance of the
preliminary ruling procedure can be broadly viewed as positive, it is equally clear that the
preliminary reference procedure has not been designed in a way which duly reflects that it
is often used as an enforcement measure. In order to address this deficiency, a modest
proposal for amendments to the procedures of the Court of Justice is put forward to better
safeguard the legitimate interests of both Member States and private parties.

72 Case C-26/62 Van Gend en Loos [1963] ECLI:EU:C:1963:1.
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