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I N T R O D U C T I O N

Annmarie Elijah and Tom Baker

In November 2015, Australian Prime Minister Malcolm Turnbull, together with European Commission President 
Jean-Claude Juncker and President of the European Council Donald Tusk, agreed to pursue a trade agreement 
between Australia and the European Union (EU). As this guide goes to print the European Commission and the 
Australian Department of Foreign Affairs and Trade have finalised the second round of negotiations in Canberra. 
The proposed trade deal follows the Australia–EU Framework Agreement, a treaty-level political deal which sets the 
parameters for bilateral cooperation. The relationship is widely acknowledged to be in a sweet spot. 

For the EU, the prospective deal fills one of the few gaps on a global map where the EU does not already have 
trade arrangements in place. Bilateral trade agreements reflect the Global Europe trade strategy since 2006 and 
are conducted in line with the Trade for All principles. For Australia the deal reflects the importance of EU trade in 
the overall trade figures and the conviction that trade agreements can ultimately contribute to trade liberalisation, 
especially in the absence of multilateral progress. 

The EU is Australia’s second largest trading partner and the total value of trade in goods and services between the 
two is almost A$70 billion. EU imports into Australia account for over two-thirds of this amount. Major Australian 
imports from the EU include motor vehicles, medicaments and pharmaceuticals. Primary Australian exports to 
the EU are gold and coal. Trade in services is an increasingly important part of the relationship, valued at nearly 
A$33 billion. Foreign direct investment (FDI) is also significant. 

Trade and economic issues between Australia and the EU have historically been a source of tension. The proposed 
deal offers the chance to increase trade flows and provide new opportunities across various sectors. It would also 
be a significant diplomatic outcome. Australia and the EU share a commitment to the international rules-based order 
and multilateral trade, as the speech included here from EU Trade Commissioner Cecilia Malmström highlights. 

This stakeholder guide has been put together following a series of EU Trade training sessions across Australia. It draws 
on the collective wisdom of academics associated with an Erasmus+ Jean Monnet project entitled Understanding 
EU Trade, which was specifically designed to raise awareness and understanding of the EU, its institutions and 
trade policy in Australia as the trade negotiations progress. Contributors draw attention to different aspects of the 
negotiations, outlining issues and challenges for EU and Australian policymakers. The guide covers intellectual 
property, agricultural policy, Brexit, the automotive industry, services, investment, sustainable development and 
regulatory cooperation. It includes a transcript of EU Trade Commissioner Cecilia Malmström’s Schuman Lecture at 
ANU in June 2018. Further, it incorporates a summary of the submissions so far made to the Australian Department 
of Foreign Affairs and Trade on the potential impact of the trade agreement. It is clear that stakeholders see both 
potential and pitfalls in the prospective deal. 

Trade policy documents are often complex and highly technical. This collection is deliberately as accessible as 
possible. It is hoped that Australian stakeholders from industry, government and non-government organisations will 
find it a useful tool for understanding EU trade and the implications of the proposed trade agreement for Australia.



E U – A U S T R A L I A :  A  G L O B A L  A L L I A N C E 
F O R  T R A D E

Cecilia Malmström, European Commissioner for Trade – Speech given at  
The Australian National University, Canberra, June 2018 

I am very happy to be here today. Thank you very much to The Australian National University for inviting me. I am 
honoured to join an illustrious list of European speakers such as: 

 > Vice-President of the [European] Commission, Leon Brittan 

 > Secretary-General of the EEAS [European External Action Service], Helga Schmid, and

 > my fellow Scandinavian, Commissioner Connie Hedegaard. 

Indeed, it is important that Australians and Europeans seek to understand each other. Australia and Europe have 
always been intertwined. It is easy to see the connection when you look at our history—starting with the first 
landings of Dutch, Portuguese, British and other sailors on Australian shores; the ANZAC battalion fighting in the 
First World War, and again in World War II. 

More recently, 2017 was a major milestone in our relations: the EU–Australia Framework Agreement was signed—a 
comprehensive statement of our shared values, underpinning our close history and our economic, political and 
cultural ties. But little did we know that the most important, momentous step in EU–Australian relations was still to 
come—a move that would prove controversial. Some questioned whether it was possible, let alone geographically 
justifiable. But 3 years on, they are proven wrong. I am, of course, referring to Australia’s admission to the Eurovision 
Song Contest in 2015! And it proved to be a success. 

The next step in strengthening our relations will be a trade agreement. And today I want to tell you about why this 
trade agreement is important. They are important economically, politically and strategically.

A changing world 

Both Australia and the EU recognise that the world is changing. A lot of these changes are for the better—poverty is at 
an all-time low, child mortality has plummeted, and the number of democratic nations is the highest it has ever been.

But with achievements come challenges: threats to the environment, global conflict and mass urbanisation to 
name a few. And then, of course, we have the rapid speed of globalisation. In the 20th century, the Western 
world was dominant. We were in this position because we harnessed science and technology, but now as this 
knowledge becomes ubiquitous things are changing. In the coming years, the vast majority of global growth will 
occur outside the West. And the dominance of the West is already being transformed by the increasing importance 
of the Asia-Pacific region, as you know well. The EU knows it too—and the leadership of The Australian National 
University know it. Just recently, Vice-Chancellor Schmidt and Dean Wesley recommended to expand courses in 
Asian languages, politics, history and economics. This university has always been renowned for its Asia and Pacific 
Studies, and an effective actor in engaging graduates and the Australian economy with Asia. This is how universities 
and students adapt to global shifts. It is clear that countries must adapt too—the question is how. 

Some expect developing countries to give up their pursuit of a better life. But we cannot force growing countries to 
abandon their ambitions. This is short-sighted and morally unjustifiable. We need an approach that is practical, intelligent 
and fits our values. The way the EU does this is by opening up and cooperating with other countries. In this way, we seek 
to build mutually beneficial relationships, establish global rules, and enforce them to the benefit of global order. 

This is how we plan to establish ourselves in the 21st century. But not everyone agrees with us—some would rather 
close up in the face of these challenges; they want to hide behind borders and cut themselves off. But we do not agree 
with this.

Understanding EU Trade: A Guide for Stakeholders 9
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Open–Closed

Indeed, in recent years many have observed a new political divide. The 21st century is no longer simply defined 
as ‘Left versus Right’. It is still there and very important in politics. In the face of globalisation, a new axis on the 
political compass has been added: ‘Open versus Closed’. The turn of the century saw the financial crisis, the Great 
Recession, and the migrant crisis. 

Some pointed to globalisation as the cause of these challenges. As a result we saw very important political shifts: 
Brexit, the US election, even the French presidential election. You might see this in Italy as well now. These were all 
fought along the lines of ‘Open versus Closed’. 

On the ‘Open’ side we continue to believe in liberal democracy and free trade. We look beyond our borders for 
prosperity, cooperation and wealth. We believe in open trade and open societies. Indeed, the Nordic model is 
often considered the epitome of ‘Open’ politics, and the Australian model too. Whereas in the past Britain and the 
US were Australia’s most important partners, Australia is always seeking new opportunities. Now, with a forward-
looking trade policy, four out of five of Australia’s top trading partners are Asian. This openness extends beyond 
simply free trade in goods and services. It is openness to ideas, innovation, people, investment and change. It 
comes from the belief that these things make our societies stronger. 

On the ‘Closed’ side they are in favour of building walls instead of bridges. They want to isolate themselves from the 
rest of the world. Often this is in pursuit of an imaginary past. It is an understandable reaction in many ways—we 
live in a complex world. That is intimidating for many. 

But globalisation is happening, and not everybody is a winner. The world is interconnected in an unprecedented 
way—and Europe in particular. A car can be built with a German design, in a Mexican factory, with an American 
chassis and an Australian engine. These links are not undone easily, and undoing them will not solve anything. In 
fact, they will complicate matters even further. Hiding from challenges is not the way forward. 

Australia–EU Trade Agreement 

The EU responds to these challenges and opportunities. We do that through cooperation and also through trade. 
We have a heavy trade agenda in Asia. And we want Australia to be part of it. For the EU and Australia, there is a 
lot to gain from further cooperation. As it stands, our bilateral trade amounts to €46 billion each year. 

And this is the situation without favourable access to markets like Australia’s other partners. An agreement between 
us would boost this further—by about a third according to estimates. Even as we speak there are minerals, wine 
and machinery leaving Australian ports for Europe. On the way they will be passing containers with cars, cameras 
and cheese on their way from the EU. 

With an agreement in place we could increase this kind of trade while lowering prices for consumers. And it is not 
just trade in goods and services, it is of course investment too. The EU is the largest investor in Australia. 

There are many reasons the EU seeks closer ties with Australia. Not only are you among the fastest-growing 
developed economies, but we also believe in the same values. We both have high standards in labour and we care 
about the environment. We believe in health and consumer protection. These standards do more than just protect 
people—your sanitary standards help preserve your unique biodiversity. 

We want smart, sustainable and inclusive growth. And we are committed to open, fair and well-regulated markets. 
All of our agreements these days include chapters that include these topics. They are called Trade for Sustainable 
Development chapters. They uphold and promote our values in the world, protecting the environment, labour rights 
and human rights. 
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By coming together in trade negotiations, that I was happy to launch today with Prime Minister Turnbull and Minister 
Ciobo, the EU and Australia are sending a signal that: 

 > we are open, outward-looking traders with busy negotiating agendas 

 > we are not giving into the politics of fear and closing 

 > we believe in a rules-based multilateral system and well-regulated markets, and 

 > we stand against uncontrolled liberalisation, unilateralism and the temptation of protectionism. 

Circle of friends

And as the list of countries standing up for fair, open and rules-based global trade is growing, we form an even 
bigger circle of friends. You can tell by looking at the EU’s recent trade agenda. We have concluded an agreement 
with Japan. It not only eliminates tariffs, but includes specific provisions on topics like corporate governance, small 
and medium enterprises, and doing away with costly non-tariff barriers to trade. 

Our deal with Canada is now in force. It is a progressive agreement with a strong Trade and Sustainable Development 
chapter. It commits us and Canadian friends to high standards in human rights, transparency, environmental 
protection and labour rights. 

We have upgraded a very old agreement with Mexico to the point where it is basically a new agreement—an 
agreement for the 21st century, that includes topics like intellectual property and services, and it reflects our values, 
with our first-ever chapter on anti-corruption. 

Elsewhere in Latin America we are negotiating with the four countries of Mercosur. We are making good progress 
in these negotiations, and we are working intensely, but we need a bit more time. We do not want a fast deal at the 
expense of a good deal. If trade is going to work, it needs to work for everyone. 

Our list of agreements now includes Singapore and Vietnam too. We are in the process of negotiating agreements 
with other ASEAN member states. And soon we will have a deal with Chile. Trade and society at large are changing, 
and we want our agreements to reflect that. Trade needs to work for everyone, and everyone should feel that trade 
is working for them. 

Every negotiation concluded sends a message to the world. The EU and its partners are coming together to shape 
globalisation, stand up for open trade, and agree on a rule book that works for everyone. 

And we will need many allies to help us in pursuing these goals, right now. 

Multilateralism

So we have a very busy bilateral negotiating agenda, just as Australia does. We still believe that the World Trade 
Organization (WTO) is the fairest and best system for trade. It is also the best way to secure our long-term interests 
in global trade. A strong, rules-based approach to global trade stands against protectionism, ensures a fair 
environment for all businesses to operate in, and creates prosperity by opening up markets worldwide. 

This has been extremely important for developing countries. But the system is currently threatened—and we need 
to stand up for it. 

We need to reform the system and address the longstanding transparency problems. We must fill the gaps in the 
current rule book, in particular to address level playing field issues. And we need to make sure that one or two 
countries cannot block initiatives in the WTO. The EU has already taken the lead on some matters, to see how we 
can reform different areas of the WTO. 
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The multilateral investment court initiative is moving forward—more and more countries are interested in it.  
We want to create a fairer and more transparent dispute settlement system for foreign direct investment. And in the 
field of e-commerce, we have 80 countries that want to cooperate further to have global rules in this area. Australia 
is a leader in pushing this agenda forward. 

Many in the international community are looking to both the EU and Australia these days. We are building consensus 
to move forward with these reforms. We are very worried that the challenges to the WTO are compounded by recent 
US actions. They undermine the WTO. For instance, the US is now blocking nominations to the Appellate Body. We 
need for the WTO dispute settlement system to work—without it, WTO rules are meaningless. 

The EU, Australia and the US have all been frequent clients of this system, and it has served us well. 

US and China relations 

We are concerned by many of the recent US moves on trade, for instance on steel and aluminium, as they 
compound the problem. The tariffs on steel and aluminium are an illegal move and threaten to destabilise the WTO. 
Also, it is frankly ridiculous that EU steel is considered a threat to US national security. As longstanding allies of the 
US we were disappointed. 

We did everything we could to avoid this situation, but now we have no choice but to respond. The EU has a 
responsibility to stand up for open global trade. Our response is proportionate, reasonable and intelligent. 

We have taken this issue to the WTO already. And in a few days’ time, we will put rebalancing measures in place 
on a range of US products. 

We hope that our partners in the US will soon see again that trade can be a win-win. The rise of others does not 
mean our decline. As more parts of the world get richer, we can all benefit. In pursuit of this, multilateral rules are 
an opportunity, not a hindrance. 

We should all be working together to encourage China to take up its responsibilities at the WTO. If they want to be 
considered a global player, they need to be a member of the global community. Rights come with responsibilities. 
The more that China and others take up these responsibilities, the stronger the multilateral system will become. And 
if we can guarantee the multilateral system, we can guarantee a stable future. 

Conclusion 

The world is changing. Both Australia and the EU need to be ready for that change. At home we can do that by 
moving up global value chains, and cooperating with partners to bring about new opportunities. On the global stage 
we can do it through building a solid, rules-based system that is fair and works for everyone. 

We believe that the EU and Australia can be partners in this. We have shared values, a progressive worldview and 
a global outlook. That makes us natural partners. We can support each other and learn from each other, and the 
progressive trade agreement that we launched negotiations for today will be the next natural step in this. I see great 
possibility in these negotiations, and we want to progress as quickly as possible. 
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I N T E L L E C T U A L  P R O P E R T Y:  M A I N 
D E M A N D S  I N  E U  T R A D E  T R E AT I E S

Hazel V J Moir and Wenting Cheng  

Both the EU and the USA demand increased monopoly protections in the intellectual property chapters of trade 
treaties. What distinguishes EU from US demands is geographical indications (GIs). GIs are about how names that 
refer to specific regions can be used when labelling agricultural and food products. 

To a lesser extent the EU also demands longer and stronger monopoly rights for the use of clinical trial data for 
new medicines. Such ‘data protection’ provisions are separate from patent monopolies, though both are used 
to delay the entry of generic medicines into a market. US demands on data protection for biologic medicines 
were a sticking point in the Trans-Pacific Partnership (TPP) negotiations. The EU demands longer and stronger 
‘protections’ (monopolies) for all medicines in its initial draft for the Australia–EU trade agreement. 

This chapter covers both issues.

Just what are GIs?

Provisions governing when geographic names can be used to label and market wines, spirits and foods were first 
introduced in the 1994 Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) which formed 
part of the bundle of treaties that established the World Trade Organization. Article 22 simply states that countries 
must provide legal means to prevent any use of geographic names that misleads the public or constitutes unfair 
competition. 

But what constitutes misleading use or unfair competition? The EU argues that a label that says, for example, ‘brie-
style cheese from Gippsland’ is misleading and consumers will think they are buying French cheese. Countries 
like Australia, New Zealand and the USA disagree—all have descendants of European migrants who brought their 
cultures and foods with them. In these countries words such as brie, feta and asiago indicate a style of cheese not 
a place of origin, and are therefore considered to be generic. The EU says no.

The EU was successful in negotiating stronger GI provisions for wines and spirits in TRIPS. Article 23 says that one 
may not use a place name even when accompanied by a clear identification of origin or qualified by expressions such 
as ‘-kind’, ‘-type’, ‘-style’ etc. This stronger prohibition on place names for wines and spirits was grandfathered—if 
a producer had been using such a name (e.g. Burgundy) for at least 10 years, they could continue doing so. In 
fact, the EU has been able to persuade 26 countries to sign bilateral wine agreements in which countries voluntarily 
agree to the Article 23 standard. In the case of Australia’s agreement, the EU offered improved access to the EU 
wine market in exchange for giving up names that were generic in Australia but not in Europe. The Australian wine 
industry saw this as a reasonable bargain. 

What does the EU want now?

In its current trade negotiations the EU seeks to extend the more stringent provisions of TRIPS Article 23 to all 
foods. But there is no easy bargain to be made for products such as cheese and meat as there was for wines and 
spirits. The EU is not offering improved market access, and dairy industry representatives in both Australia and 
New Zealand are strongly opposed to the EU’s GI demands. Indeed, the dairy industry is extremely concerned 
that EU treaties with countries such as Korea will impact negatively on Australia, reducing Australian cheese 
exports to Korea. 

This seems to suggest a major difficulty for the forthcoming trade negotiations, as GIs are often presented as a 
‘make it or break it’ issue by the EU. 
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Putting EU GI demands in perspective

However, the outcome of the Canada–EU Comprehensive Economic and Trade Agreement (CETA) suggests a 
way through. In CETA, Canada agreed that it would provide the stronger (Article 23) style of ‘protection’ for 171 
geographic names listed in an Annex to the Treaty. Most of the names listed are highly specific—for example, Brie 
de Meaux not Brie. What is most interesting for Australia’s dairy and meat industries are the exceptions that Canada 
carved out.

In theory Canada agreed to provide strong GI protection (no qualifiers) to the five cheeses Asiago, feta, fontina, 
Gorgonzola and Munster. However, all existing producers can continue to use these names in perpetuity, and if 
they sell their business the new owner can continue to use the names in perpetuity. Further, if a new producer 
commences to make, for example, Asiago, they can use the name Asiago with a qualifier (e.g. -like, -style). There 
are similar, but less generous, continuity provisions for three kinds of meats. 

Consideration of Australia’s trade in cheese also suggests that any difficulties on GI negotiations need not be a 
major issue. In 2016, Australia imported cheese to the value of US$447 million—just 1.7% of global cheese imports. 
The bulk of Australia’s cheese imports are from New Zealand (45%) and the USA (15%). Almost all the remainder 
(40%) is from Europe, with Italy dominating. Australian cheese exports were valued at US$654 million—2.5% of 
global cheese exports. Australia’s cheese export markets are Japan (43%), China (11%) and other Asian countries 
(27%). Less than 2% of Australia’s cheese exports go to Europe—principally to Malta and the Netherlands. 

These data suggest that European countries already sell substantial volumes and values of cheese into Australia. 
Australian consumers are very familiar with the pattern of Australian generic names and specific products from 
various European countries. It is hard to see how stronger name protection for European cheeses would increase 
sales of European cheeses in Australia. 

In terms of Australian cheese exports, the major concern is competition with European cheeses in Asian markets. 
Here, however, it is important to look at just what kinds of cheeses Australia sells overseas. Australia’s main cheese 
exports are cheddar, mozzarella and cream cheese—none of these are covered by EU GI registrations so will not 
be affected by any EU treaties with Asian countries. 

But might GIs be good for Australia?

The EU claims that GIs not only reduce consumer confusion—as suggested above a questionable allegation—but 
they also raise incomes for rural producers and contribute to regional prosperity. The Australian National University 
Centre for European Studies (ANUCES) has been investigating this claim over the past year and has compiled a 
report drawing together all the empirical evidence on these two questions. While there are cases where GIs are 
associated with higher producer income, there are also cases where they are not. There are substantial difficulties 
in measuring the impact of GIs on net producer income. But the case study data do not provide any systematic 
evidence that GIs, in themselves, lead to increased incomes in rural areas. 

Certainly farmers can gain higher incomes if they find a strategy for moving up the value chain and differentiating 
their products from those of other producers. There are many ways to do this and a scheme that regulates labelling 
is only one method. The evidence clearly indicates that GIs will not work until a reputation has been established for 
a high-quality product. At this stage a producer might find it simpler and easier to register a trademark and use this 
to build reputation. 

Sui generis ‘protection’ or certified trademarks?

The EU would also prefer Australia to move away from a trademark system for registering GIs. Under Australia’s 
current trademark system, proposals for a certification trademark (GI) must be scrutinised by the Australian 
Competition and Consumer Commission. This ensures that proposed GI rules are scrutinised for unnecessary 
anti-competitive elements before they are registered. The EU’s stand-alone (sui generis) GI registration system 
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has no such protections. Examples such as the United Kingdom’s Melton Mowbray Pork Pie GI raise serious 
questions in this regard. 

One reason the EU wants a sui generis system is to shift the costs of enforcement from the beneficiary of the ‘protection’ 
to the taxpayer. Australia has no culture of GI registrations—in late 2018 there were a handful of registered certified 
trademarks (GIs) for foods, mostly Italian. There were just two registrations for Australian food GIs. 

Why not just agree as part of a bundle?

Since the Uruguay Round trade deals have been done as bundles. This means that countries agree to many 
provisions that are not in their interests to gain other provisions that do benefit them, or segments of their economies. 
This is how TRIPS was agreed. TRIPS is about monopolies and restraints of trade, not about competition and 
free trade, and does not rightly belong in a trade treaty at all. Similarly, while there is little evidence, outside the 
wine industry, that GIs play an important role in rural prosperity, countries such as Canada have accepted these 
as part of the overall price of a trade deal. But the EU is considering extending GIs well beyond the agricultural 
sector, and implications of such an extension are unknown. Certainly Australia should not go further than Canada 
in ‘protecting’ GI names. And it would be well worth defending the current registration system, particularly its 
provisions to minimise the use of GIs for anti-competitive purposes. 

Protection for test and other data

Test data refer to data relating to a drug’s quality, safety and efficacy, as well as to its physical and chemical characteristics. 
These data are required by national authorities for the purpose of approving new pharmaceutical products for sale in 
a national market. As such, they are an essential step in developing a new medicine. A controversial issue concerning 
test data regulation is use of the data by a third party (often a generic company) for marketing approval for generic 
products. Data protection/data exclusivity treats test data as a type of intellectual property bearing a right of exclusivity 
for a certain period. 

The USA, EU and Switzerland tried to introduce data protection into TRIPS but failed. However, TRIPS does require 
data used to gain approval for marketing pharmaceuticals or agricultural chemicals to be protected ‘against unfair 
commercial use’. Of course, many countries see the use of such data for approval of generic products as entirely fair. 
When the 20-year patent on the medicine runs out, then generics should freely enter the market. Further, it would 
be unethical to require repeat clinical trials when the results are already known. The European Medicines Agency has 
been trying, since 2012, to extend public access to clinical trial data. Since TRIPS the USA and the EU have been 
successful in extending data exclusivity requirements in their bilateral trade agreements. 

The EU has had an ‘8+2+1’ model for data protection since 2004. No applications for marketing approval using the 
test data can be submitted during the first 8 years from marketing approval of the original medicine. This contrasts with 
Australia’s 5 years. Further in the EU, approval for marketing cannot be given until 2 years after the approval request 
using the test data is filed (this is the +2, making a total wait period of 10 years). Finally, there is a further 1-year wait 
period for new therapeutic uses identified during the original 8-year exclusivity period. In Australia, data protection is 
not available for new uses—only for medicines with new active components. 

Australia’s objective in the Australia–EU FTA negotiation is to maintain the current level of data protection—5 years for 
medicines with new active ingredients. This objective was clear in the TPP negotiations: the USA originally proposed 12 
years data exclusivity for biologics, but the final version of the TPP provides 8-year data exclusivity for biologics or for 
an option of 5 years and other (unclear) measures. This compromise was reached because of objections from Australia 
and New Zealand. Since the USA withdrew from the TPP, all provisions related to data exclusivity have been suspended. 

The EU is proposing that Australia adopt its “8+2+1” model. Given the great gap between the objectives of the EU and 
Australia, data protection may be a critical issue in the negotiation of the Australia–EU trade agreement. 
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E U  A G R I C U LT U R A L  P O L I C Y  A N D  T H E 
N E G O T I AT I O N  O F  A N  F TA

Carsten Daugbjerg, Karen Hussey and Carl Tidemann

Introduction

The European Union’s (EU) Common Agricultural Policy (CAP) has been at odds with the international trading regime 
since the early 1960s as it took form as a highly protectionist policy. The CAP explicitly sets out to ensure a fair 
standard of living for the agricultural community and price support became the main tool to achieve this. Prices were 
maintained at a relatively high level within the internal EU market by applying high variable import levies. High prices 
combined with significant productivity gains in the European farm sector led to surplus production in the 1970s and 
1980s. To maintain the politically established minimum prices, produce had to be removed from the internal market. 
This was done by stocking surplus products and by subsidising exports. The EU’s extensive use of export subsidies 
caused trade conflicts and contributed to driving down world market prices, hurting farmers in other countries, not 
least in Australia. This brought the issue of agricultural trade into the world trade negotiations in the mid-1980s and led 
to a series of reforms of the CAP, making it much less trade distorting. In this chapter we outline the developments in 
the CAP, the Australia–EU relationship in agricultural trade, and the prospects of reaching meaningful concessions 
for the agricultural sector in a free trade agreement (FTA) between Australia and the EU.

The Common Agricultural Policy

In the farm trade negotiations under the General Agreement on Tariffs and Trade (GATT) Uruguay Round, running 
from 1986 to 1994, the EU was under immense pressure to reform its agricultural policy. Eventually, the farm 
ministers in the EU realised that the CAP had to be reformed to avoid a collapse of the Uruguay Round which 
included other trade areas in which the EU had significant interests. In 1992, minimum prices were reduced by a 
third in the arable and red meat sectors, and farmers were compensated for the income loss by direct payments 
linked to farmed area (on the condition that certain crops were grown) and livestock numbers. This enabled the EU 
to agree to reduce export subsidy expenditure by a third and subsidised export volumes by a fifth. The EU variable 
import levies were transformed into tariffs and on average reduced by 36% and bound. This implied that the CAP 
was less trade distorting than previously. 

During the World Trade Organization’s (WTO) Doha Round, which commenced in 2001, the EU was again under 
pressure to reform the CAP but this time negotiations did not have to reach a point where collapse loomed before 
the EU realised that further changes were necessary. In 2003, most of the direct farm payments were decoupled 
from the requirement to grow certain crops or keep certain types and numbers of livestock. This meant that the 
payments no longer maintained production and would not influence what the farmer would decide to grow. Instead, 
payments became linked to what became dubbed cross-compliance—that is, the farmer is required to comply 
with environmental, animal health and welfare, and food safety regulations to remain eligible for support. The mini-
reform of 2008 further decoupled direct payment, but this was essentially rolled back in the 2013 mini-reform which 
introduced additional environmental measures as a condition for receiving direct farm payments. 

This series of reform means that the CAP is now much less trade distorting than previously. The EU’s use of export 
subsidies has been minimal since 2008, and farm support to much lesser extent drive up or maintain production. 
However, high tariffs remain in the red meat, dairy and sugar sectors, which within the EU are considered sensitive 
farm sectors. Support measures with these sectors have not fully been aligned with the changes in the arable 
sectors. The tariffs applied effectively prohibit imports; only on preferential terms do imports take place.

Prospects of an FTA between Australia and the EU

As a competitive supplier of sugar, beef and dairy, Australia might aspire to the inclusion of these products in an 
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FTA with the EU. Yet, given the political sensitivity of these commodities, EU producers can be expected to object 
and there will be pressure on EU negotiators to have these three sectors excluded from an FTA. However, the 
FTA that the EU agreed with Canada (CETA) granted increased access for Canadian (hormone free) beef to the 
EU market in return for protection of EU Geographical Indications (GI) in Canada and increased market access for 
European cheese. Hence, CETA indicates that the EU may be willing to trade off limited market access in sensitive 
agricultural commodities for recognition of its GIs and increased market access for some selected EU products. In 
the case of an Australia–EU FTA, those products might well include pork and special cheeses. But there is a limit 
to such market opening. As former EU Farm Commissioner Ciolos has acknowledged, ‘the EU capacity to absorb 
additional concessions in the beef sector is limited’.

A more promising line of enquiry for trade liberalisation in agricultural trade between Australia and the EU may 
lie in the area of non-tariff barriers (NTBs). These can be divided into technical and non-technical measures and 
they are regulatory in nature (WTO 2013: 25). Technical measures include standards relating to human, animal 
and plant health (covered by the agreement on sanitary and phytosanitary measures); rules for product weight, 
size or packaging; ingredient or identity standards; mandatory labelling; shelf-life restrictions; and import testing 
and certification procedures. Non-technical measures include bureaucratic restrictions, subsidies or other legal 
measures that hinder trade, such as failure to provide adequate and effective intellectual property protection (Nathan 
Associates 2013: 2). Both types may have legitimate purposes, especially in the eyes of enforcers, but both can 
also be misused to covertly impede trade. 

The WTO’s agreements on sanitary and phytosanitary measures and technical barriers to trade do allow countries 
to adopt appropriate measures to protect human, plant and animal health, but to reduce compliance costs and 
minimise disputes, countries are encouraged to base their domestic technical regulations or standards on those 
developed by a number of different international organisations. If the number of bilateral special trade concerns 
raised in the WTO is any indication of the level of NTBs used by countries, then the EU and Australia have much 
to gain by exploring opportunities for regulatory cooperation. Somewhat ironically, the fact that both the EU and 
Australia impose comparatively stringent regulations on imports suggests that they may have more in common than 
either side cares to admit.

Increasingly, NTBs reflect public policy objectives and consumer preferences and they therefore raise issues 
of far greater complexity than tariffs. The following issues all impede trade to varying degrees on either side 
of the relationship:

 > customs surcharges

 > high level of food and safety standards resulting in high sanitary and phytosanitary measures that are more 
stringent than international standards or that are not relevant to the exporting environmental conditions

 > long and difficult authorisation procedures

 > labelling requirement laws

 > direct and indirect government support through tax relief and concessions or protective legislation to EU farmers

 > traceability and labelling of biotechnology foods

 > maximum limits on mycotoxins for a variety of foodstuffs (including cereals, fruit and nuts), and

 > product process, production or labelling requirements relating to the classification of ‘organic’ foods.

An oft-suggested method of overcoming these barriers is mutual recognition of regulations in exporting and 
importing countries. Mutual recognition across different regulatory jurisdictions assumes an equivalence of 
regulatory and public policy goals across jurisdictions but accepts that there are differences in regulatory approach 
or detail in how those goals are met; in this way, it is possible to ‘mutually recognise’ (usually with exceptions) 
each other’s regulation so as to facilitate trade. There are precedents for mutual recognition to spread beyond 
simply technical measures to those measures affecting agricultural products (see, for example, the Trans-Tasman 
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Mutual Recognition Arrangement between Australia and New Zealand). Similarly, Australia and the EU have worked 
together very effectively on reducing NTBs in the context of the Australia–European Community Agreement on 
Trade in Wine. 

The arguments against using mutual recognition centre on fears that regulatory competition can undermine public 
interest concerns such as health and safety standards and environmental goals, and lead to lowest common 
denominator outcomes or a ‘race to the bottom’. In the case of an FTA between Australia and the EU, the potential 
to embark on significant arrangements to mutually recognise each other’s regulatory frameworks is, arguably, very 
large, for three reasons. First, the underlying intent of many of the NTBs in the agricultural sector in both jurisdictions 
is the same: Australia and the EU have similar, very stringent, robust regulatory frameworks governing the agricultural 
sector. Second, the gains from cooperating on regulatory divergence accrue to both sides of the trade, particularly 
for NTBs in the agricultural sector. The third reason relates to the increased influence the EU and Australia would 
be able to exert in non-trade forums if they could cooperate more on NTBs, especially in emerging issues. If the EU 
and Australia—two jurisdictions with very high levels of sanitary and phytosanitary protection—were to establish 
common ground at an early stage in the trade of new products, they could possibly prevent NTBs from setting in. 
Again, cooperation in relation to wine production has been a promising case in point. 

Conclusion

The ‘heat’ in the Australia–EU relationship around agriculture has lessened in recent years with reforms to the CAP 
and diversified markets making the trading partners much less antagonistic towards one another. Still, securing 
significant market access concessions in the FTA on key products such as sugar, beef and dairy is likely to be 
challenging. Nevertheless, there may be significant opportunities in the negotiations to overcome many of the NTBs 
that plague the relationship, in both the sanitary and phytosanitary and the technical barriers to trade domains. 
The reasons lie in the fact that Europe and Australia have strong regulatory regimes relating to biosafety and 
environmental sustainability and as a result both enjoy enviable reputations for clean and green agricultural sectors; 
both have strong institutional arrangements to ensure risk frameworks are enforced; and both would prefer to see 
a gradual return to the WTO for all-matters trade. And with the rise of Asia and the Middle East as export markets, 
politicians and bureaucrats in Brussels and Canberra have been allowed to settle into a comfortable détente, in the 
knowledge that they now have more in common than ever before.

That said, there have been and remain profound differences in the way the EU and Australia reconcile public policy 
objectives with trade liberalisation. One area that is likely to prove particularly divisive in the negotiations is that of 
GIs. Past FTAs, including CETA, indicate that the EU has very little motivation to concede on GIs, but Australian 
negotiators will need to be careful to ensure that tensions over GIs don’t scupper market access gains in other 
areas from being realised. The Canadians were prepared to ‘give a little’ on GIs and Australia may have to as well. 
In short, we are cautiously optimistic.
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A G R I - F O O D  T R A D E  A N D  B R E X I T

Alan Swinbank

The United Kingdom of Great Britain and Northern Ireland (the UK in this briefing) has been a member of the EU 
since 1973. In a referendum held in June 2016, 51.9% of votes cast were to leave the EU and 48.1% to remain. 
Accordingly the British Government gave formal notification of the UK’s withdrawal from the EU (‘Brexit’), which is 
scheduled to occur on 29 March 2019. Although this deadline could be extended by agreement with the other 27 
EU Member States (EU27), and some legal experts argue that the UK could withdraw its Brexit notification and so 
maintain its EU membership, this date is of critical importance for Australian businesses trading with the UK.

What will happen on 29 March 2019? 

At the time of writing the simple answer is that we do not know. Fearful of a ‘cliff-edge’ rupture of UK–EU27 trade 
flows, the two parties have been negotiating a withdrawal agreement, which would include a transition period 
that would extend to 31 December 2020. During this period the UK’s EU membership would, technically, have 
lapsed; but in practice the UK would continue to apply EU policies, including its trade regime. Thus, Australia would 
continue to trade with the EU27 and the UK much as it does today. During the transition period the UK would be 
free to negotiate new trade arrangements, for example a Free Trade Area agreement with Australia, which could 
then come into force from January 2021.

The negotiations to determine a withdrawal agreement have not gone well, with both sides accusing the other of 
intransigence. Time is running out. If and when agreement is reached the deal must be approved by the European 
Parliament, and the UK’s parliament as well. In early August Britain’s trade minister, Liam Fox, suggested that 
there was now a 60-40% chance of the UK crashing out of the EU in March 2019 without a deal. Some hard-line 
Brexiteers would welcome that. It is only when the withdrawal agreement has been concluded that the EU27 and 
the UK can decide on their future trade partnership.

If the UK were to leave the EU without a replacement trade regime in place, on 29 March 2019 or 31 December 
2020, then under World Trade Organization (WTO) rules the EU27 would have to treat imports from the UK no 
differently than imports from countries, such as Australia, that have not negotiated privileged access to EU markets. 
Likewise, the UK would be obliged to treat imports from the EU27 as third country imports. In the longer run, 
with appropriate customs posts and infrastructure in place, this is a manageable prospect (although potentially 
costly). But with little, if any, of this infrastructure yet in place, many pundits are forecasting severe disruption and 
congestion at these new border posts. It is not just that import taxes (tariffs) would have to be collected, but food 
safety and other regulatory provisions would apply, as might cabotage agreements on the number of trucks and 
drivers allowed across borders. Australian products, transhipped from British ports to other European destinations, 
or from EU27 ports (such as Rotterdam) to a post-Brexit UK, will be caught up in these delays. Tightly integrated 
global supply chains, reliant on just-in-time production systems, could be badly affected.

The Irish border

One major stumbling block that has stalled the withdrawal agreement negotiations is the border straddling the 
island of Ireland. On one side is an EU27 Member State, Ireland, and on the other an integral part of the UK, 
Northern Ireland. Although different tax regimes apply either side of this line on the map, goods and people can for 
the moment traverse it freely. The Good Friday Agreement of 1998, reinforced by the EU’s Single Market, removed 
the armed and heavily defended crossing-points that had disfigured this border at the height of The Troubles in the 
1970s, and both the UK and Irish governments—the latter supported by EU27—insist that Brexit should not result 
in a reinstallation of physical controls at the border. 

The UK has advanced various suggestions of how this might be achieved, but the EU27 is unconvinced. Thus the 
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guarantee (the ‘backstop’) the EU27 is asking for is that Northern Ireland should, in effect, remain within the EU27 
customs union, and continue to apply the EU27’s regulatory provisions, for the indefinite future. This proposal is 
anathema to the UK as it implies that the EU27’s border would separate one part of the UK (Northern Ireland) from 
the rest (Great Britain).

The border issue is particularly challenging for trade in agri-food and drink products. Firstly, this is because raw 
materials, semi-processed products, and retail packs move backwards and forwards across the border: milk from 
farms in the North is processed in the South; pigs reared in the Republic are slaughtered in Northern Ireland’s 
abattoirs; and Guinness brewed in Dublin is sent north to Belfast for bottling, before returning to Dublin for export. 
Secondly, this is because the EU’s Common Agricultural Policy (CAP) still maintains excessively high import tariffs 
on a number of farm products: this is also a longstanding bone of contention for Australia’s agri-food sector. It is 
barely conceivable that the EU27 would allow free importation of these products from a post-Brexit UK unless the 
UK in turn had promised that its external trade regime would match that of the EU27.

There are several possible forms the future UK–EU27 trade relationship could take

One possible form is that, either by accident or design, no new preferential trade arrangements are put in place. 
Trade between the two entities would then be governed by WTO provisions, and both parties would apply their 
most-favoured-nation (MFN) tariffs against one another, including trade across the Irish border. The UK would be 
free to negotiate FTAs with other WTO members, and would no longer need to have in place domestic regulatory 
provisions that matched the EU27’s—for example, relating to food safety, and plant and animal health. This would 
facilitate the conclusion of FTAs with, for example, Australia, Mercosur, and the USA. Moreover, the UK could 
unilaterally reduce, or even eliminate, its tariff barriers and amend its regulatory provisions. 

The polar opposite to this is the negotiation of a UK–EU27 FTA that is almost the same as the current EU customs 
union, together with the UK matching the EU27’s Single Market regulations. Indeed this is basically the proposal 
that the British Government agreed at the prime minister’s country residence, Chequers, in July: a ‘free-trade area 
for goods’, with ‘a common rulebook for all goods including agri-food’. This would help ‘ensure that the UK and the 
EU have frictionless access to each other’s markets for goods, including agricultural, food and fisheries products, 
protecting the uniquely integrated supply chains and just-in-time processes that have developed across the UK and 
the EU over the last 40 years, and the jobs and livelihoods dependent on them’ (UK government 2018). 

This proposal was quickly condemned by the government’s critics as a betrayal of Brexit—two members of the 
cabinet resigned—and rejected by the EU27’s negotiators as the UK’s attempt to ‘cherry-pick’ the benefits without 
incurring the costs and obligations of membership. Somewhat contentiously the government suggested that its 
proposals would ‘deliver an independent trade policy’ under which the UK would ‘be able to set tariffs for our 
trade with the rest of the world, and have the ability to secure trade deals with other countries.’ What margins of 
manoeuvre the UK would have to negotiate an FTA with Australia that differed significantly from the provisions of 
any future Australia–EU27 FTA is discussed further below.

Between these two extremes would lie a conventional but nonetheless ambitious UK–EU27 FTA, modelled for 
example on the Canada–EU Comprehensive Economic and Trade Agreement (CETA). CETA excludes some agri-
food products; the concessions on others are limited by tariff rate quotas (TRQs); and rules of origin are applied to 
determine that European and Canadian products are eligible to benefit from CETA’s provisions. With an FTA, some 
sort of border dividing the island of Ireland would probably be necessary.

What scope is there for an Australia–UK FTA?

Australian agri-food interests, particularly with regard to red meats and sugar, have expressed hopes that a post-
Brexit Britain will increase its imports from Australia. How realistic is this? 

If a withdrawal agreement is concluded, no new trade opportunities will emerge until January 2021. 
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Should the UK decide it does not want to leave the EU—still unlikely, but conceivable—no new trade opportunities 
will open, and Australia will necessarily focus on an Australia–EU28 FTA. Similarly, should the UK agree a tight trade 
agreement with EU27, severely limiting the extent to which it can diverge from the EU27’s trade and regulatory 
regime, any Australia–UK FTA will have to knit closely with its Australia–EU27 and UK–EU27 counterparts.

Should the UK fracture its existing links with the EU27’s customs union and regulatory regime, the devil would lie 
in the detail. Any Australia–UK FTA would have to compete with the UK’s FTAs with the likes of Mercosur and the 
USA. Could Australia secure a better deal on sugar than Brazil (i.e. Mercosur)? If the UK were to use this opportunity 
to opt for ‘free trade’ (a unilateral reduction of tariff barriers), who would then supply the British market with sugar? 
Would it be the UK’s own sugar beet growers; Brazil, with shorter transport links to the UK; the EU27 with sugar 
processed from sugar beet benefiting from CAP support; or Queensland? 

Stay tuned to this evolving saga! It has some time to run.
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T R A D E  I N  A U T O M O T I V E  G O O D S

Ayden O’Neill

In the context of the trade deal between Australia and the European Union (EU), the automotive industry is poised 
to capitalise on a number of opportunities. Currently, European exporters looking to sell in the Australian market 
face significant trade barriers, including 5% tariffs, a Luxury Car Tax (LCT), non-tariff barriers and complex rules of 
origin. Eliminating these impediments to trade will undoubtedly lead to improved access for European exporters and 
increased economic activity between the two parties. For Australia, a short-term loss of revenue from eliminating 
such barriers is likely to be made up for in other sectors such as agriculture and services. This chapter argues that a 
comprehensive and robust discussion of these interests in a European trade deal will be crucial to ensuring trade and 
investment ties reach their full potential. 

For the EU, trade in automotive goods will be an issue of particular pertinence. In terms of value, passenger motor 
vehicles make up the EU’s largest export to Australia, closely followed by medicaments and pharmaceutical products. 
As it stands, however, the EU faces significant competition from Asian manufacturers. Approximately 1 million new car 
imports were sold in Australia in 2015 from which 72% were sourced from Asia. In stark contrast, European imports 
made up only 11% in the same year (FCAI 2016, 2). This is due to a number of reasons. In addition to cheaper labour 
costs and closer geographical proximity, automotive exporters such as China, Japan and South Korea are also the 
beneficiaries of free trade agreements (FTAs) with Australia and have taken full advantage of improved market access.

The challenges of such competition highlight the need for similar access to Australian markets for exporters of 
European passenger vehicles. To be competitive in an increasingly import-oriented market, EU negotiators will be 
looking to eliminate as many trade barriers as possible when it comes to selling automotive goods in Australia.

On the Australian side, there is no longer a need to protect the automotive industry. The free trade deal with the EU 
comes at a time when the Australian automotive industry is preparing for life after domestic manufacturing. In 2017, 
the last remaining local manufacturers of passenger motor vehicles—Ford, GM Holden and Toyota Australia—all 
ceased domestic production. In the context of a European trade deal, this provides an opportunity for further trade 
liberalisation in an already import-oriented market. However, the Australian government is far from a position in which 
it welcomes all imports with open arms. In the 2016–17 financial year, import duties and the LCT generated A$500 
million and A$630 million, respectively. In regard to the LCT, a significant proportion of the revenue generated was 
related to European imports: ‘According to the European Commission, 90 per cent of vehicles subject to the LCT are 
imported and 50 per cent are from Europe’ (AADA 2017, 7). Thus, an elimination or reduction of these trade barriers 
will affect the government’s fiscal position, at least in the short term. Given the loss of the direct revenue from existing 
tariffs on European motor vehicles, it is expected that Australian negotiators will want to be adequately reimbursed for 
any concessions made, particularly in the areas of agriculture and services. 

Import duties

In the context of an entirely import-oriented market, it makes little sense to continue to discriminate one import 
source from another. This logic is consistent with the interests of the Federal Chamber of Automotive Industry and 
the Australian Automotive Dealers Association, two peak bodies representing the Australian automotive industry. 
These associations call for the complete elimination of tariffs on imported motor vehicles from Europe which are 
currently set at 5%. This follows an industry-wide trend of support for further trade liberalisation. In January 2010 
Australian automotive tariffs fell from 10% to 5% for countries without existing trade agreements with Australia 
(FCAI 2016, 2). European manufacturers with a vested interest in the Australian market express a similar sentiment. 
Representatives from Volkswagen, Audi, Porsche and Skoda have called for the complete elimination of the 5% 
tariff on their imports, arguing that the exception of tariffs for countries without trade deals causes ‘disparity in 
the market, based on the country of origin’ (Hepworth 2014). The benefits of removing these barriers to trade are 
evident. Within 3 years of the elimination of tariffs on Thai imports, there was an 89% increase of Thai cars in the 
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Australian market (Allianz 2017). With this in mind, it seems likely that the EU will push for the complete elimination 
of tariffs on imported European cars in Australia. 

Luxury Car Tax

Discussion around import duties is also likely to spark calls for a review into the much-maligned LCT. The LCT is a 
tax that applies to cars with a GST-inclusive value above the LCT threshold (A$64,132 and is imposed at 33%. For 
the Porsche 911 Turbo S or an Audi R8, this results in an additional A$100,000 on top of the overall cost (Hepworth 
2014). Both Australian and EU representatives from the automotive industry have criticised the measure and wish to 
see it abolished in any trade agreement. In the 2016 Market Access Database, the European Commission listed nine 
key trade barriers in Australia, with the LCT and car tariffs ranking eighth. European brands including Volkswagen, 
Audi, Porsche and Skoda have also expressed their concerns, suggesting that if the Australian government wants 
to lower the cost of cars it should abolish the ‘unique’ LCT (Hepworth 2014). Similarly, in a submission to the 
Department of Foreign Affairs and Trade, the Federal Chamber of Automotive Industry argues the LCT ‘unfairly 
impacts predominantly European-sourced motor vehicles’ and only serves to create an ‘enormous degree of angst 
amongst consumers, dealers and distributors’ (FCAI 2016, 3). As it stands, the current measures prevent a lot of 
Australian consumers from accessing the latest innovations in environmental and safety standards due to such high 
prices. Given the large number of luxury vehicles the EU exports to Australia, the controversial LCT will no doubt be 
a sticking point in trade negotiations. 

Non-tariff barriers

While most of Australia’s previous trade deals have been successful in reducing unnecessary tariffs, exporters are 
still met with significant ‘non-tariff’ barriers, which countries strive to maintain in politically sensitive sectors. For 
example, in Thailand in 2007—2 years after the Australian FTA came into force—the government restructured 
motor vehicle excise tax so that it applied to all exporters on a non-discriminatory basis. However, because rates 
increased according to engine size, Australia was put at a significant disadvantage, with nearly half the value of 
Australian car exports to Thailand made up of large ‘specialised vehicles such as fire fighting vehicles and large 
trucks’ (Productivity Commission 2010, 6). In the context of a European trade deal, the German-Australian Chamber 
of Industry and Commerce has identified the need to address such barriers, pointing to product standards and 
specifications for European vehicles: 

 > Often international standards used in the EU such as the CE marking, some ISO International Standards, IEC 
standards and EU vehicle standards are not fully adopted and accepted in Australia (GACIC 2016). 

 > Identifying and anticipating such barriers will be crucial in the negotiating stage of a European trade deal, as they 
evidently increase transaction costs for exporters and ultimately limit the potential benefits of trade agreements.

Rules of origin

Another issue at the centre of talks between Australia and the EU will undoubtedly revolve around ‘rules of origin’. 
The rules of origin are criteria that ‘specify the degree to which the value of a final product is produced in the 
exporting country’ (Kang 2017, 24). With regard to motor vehicles, rules of origin are particularly relevant, with 
increasingly complex global supply chains and economic interdependence between countries. As it stands, many 
European imports are falling short of the regional value content provisions outlined in trade agreements because 
they contain inputs from another region, regardless of whether that source has a trade deal with Australia. For 
example, the Mercedes-Benz C-class has parts that are manufactured outside of Europe and regardless of a trade 
deal, may still be subject to a 5% tax when the final product lands on Australian shores (Hepworth 2014). Due to 
issues like this, the Federal Chamber of Automotive Industry supports greater reform around the rules of origin, 
suggesting that the agreement should prioritise the origin of a motor vehicle over its constituent parts (FCAI 2017, 
4). It would also like to see a trade deal that allows the accumulation of eligible content from other countries with 
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which there are pre-existing trade agreements. It is therefore vital that the rules of origin in a European trade deal 
reflect the commercial reality of an increasingly globalised world.

Conclusions
It is clear that entering the new car market in Australia remains a considerable challenge for European exporters. 
Given the potential for significant economic gains, it seems unlikely that the EU will accept any trade deal that does 
not address the existing barriers on European motor vehicles. An elimination of import duties and the LCT, addressing 
non-tariff barriers and establishing more comprehensive rules of origin would lead to improved market access and 
all the benefits of increased economic activity. For the Australian government, such measures will likely be used as 
leverage items in the negotiations, potentially to improve access for agricultural exports and services. 
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T R A D E  I N  S E R V I C E S

Deborah Elms – Speech given at Understanding EU Trade: Issues and Challenges 
Symposium, August 2018, Canberra.

Trade in services is often not well understood as services are, unlike goods, not tangible. This presents a 
challenge because trade in services in modern economies is where most of the current and future jobs lie. Even 
in manufacturing, for example, the value of this sector is increasingly captured by services. In Asia today, between 
40 and 60% of most value chains are actually services: everything from cleaning services in the factory, to legal 
services, to logistics, to retail. 

If services are not addressed properly in free trade agreements (FTAs) then much of the value of the modern 
economy is missed. The negotiation of services trade is a complex process as it is often mostly about domestic-
level regulations. Trade in services, unlike goods, is not affected by tariffs. What stops the service from reaching 
another market across border are domestic-level regulations that exist in the other market. These regulations are 
often in the form of licensing and qualifications and they inhibit foreign services from delivering their services in that 
market. Thus, most negotiation of actual services trade is about behind-the-border regulatory measures. 

One of the reasons trade in services has been slow to be negotiated is because it is difficult to see, difficult to 
measure; thus, there is a complexity in understanding how to approach the negotiations. This has been a historical 
problem. Prior to the internet, early negotiating of trade in services at the multilateral level was incomprehensible 
for negotiators as they could not understand how a service could be physically traded across borders. It was 
the General Agreement on Trade and Services (GATS) which was developed out of the Uruguay Round of the 
early 1990s that set out a framework for trade in services. The rules set out in the GATS are, by trade standards, 
relatively modern. However, services trade is evolving rapidly, especially in the context of cross-border services that 
negotiators have to try to address. Services negotiators struggle because they have to deal with the rapidly evolving 
situation with rules that were developed under the Uruguay Round and have never been updated in the context of 
the multilateral system. 

In the context of an FTA, negotiators are trying to create suitable rules for an agreement without the help of an 
updated global ‘rule-book’. For example, a common problem encountered when negotiating an FTA is to do 
with the movement of money as it is often not repatriated very easily. Usually in an FTA, one of the commitments 
in the text is about how does a company allow another company to move and repatriate money back and forth 
between—among other things—subsidiaries. For example, if a company from State A is setting up a hospital in 
State B, how does it then get the money out of the hospital back to State A? These rules are usually clearly outlined 
within FTAs as they were not addressed clearly in the GATS.

The GATS is the system that governs trade in services. The GATS consists of the rules, schedules for individual 
members and some annexes. The creators of the GATS were wary of the fact that services trade was likely to 
develop quite quickly, so they were cautious during the initial scheduling, and the commitments for countries under 
the GATS are light as a result. There was a sense among the GATS negotiators that it would be better to create at 
least some rules for services trade and then revisit the rules when there was increased demand for rules in services 
trade. This revisiting has not happened.

Unlike in goods trade, discrimination is permitted in the trade of services. Discrimination is not permitted only when 
two parties have made a commitment, perhaps in the form of a bilateral agreement, to be open and fair. If a state 
or party has made no such commitment then discrimination is permitted in services trade. 

The different types of services are divided up under a classification system called ‘customs procedure codes’. 
These codes divide the types of services into 12 broad categories, and within those, 160 sub-categories. This 
system is not perfect as it does not have the capacity to account for new services such as Uber and Airbnb. The 
rules themselves apply to measures, and measures as originally defined under the GATS can be broad. 
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One of the types of services often negotiated over in an FTA are government services. These relate to anything that 
the government procures; for example, the airlines and hotels government use when travelling. There are certain 
things that the government procures for itself and rarely permits foreign procurement for, and these are public goods 
such as public schools and hospitals. Such services are rarely open to foreign competition and are usually reserved 
for government and government only.

Positive and negative lists

States can approach trade in services in one of two ways: either through a positive list schedule or a negative list 
schedule. The FTAs negotiated in the wake of the GATS had predominately positive list schedules which outline 
exactly what is afforded to the other party in the agreement. In early services trade negotiations, governments 
tended to prefer positive lists as they knew exactly what they were affording to the other party. If the government did 
not include the service in the schedule, then it had no commitments. Business is not a fan of a positive list approach 
because it restricts access. 

Within positive list schedules, a state does not automatically receive market access and national treatment; these 
are received only for the sectors the government chooses. There have been difficulties scheduling positive lists, 
because traditionally it was difficult to conceive how a service could be both divided and move across a border. 
The solution to this positive list schedule problem was in the form of four modes of supply defined in Article 1 of the 
GATS. These modes divide up services on the basis of ‘who moves’:

 > First mode of supply: No person moves, the service moves. Traditionally, governments would open everything 
or nothing under mode 1.

 > Second mode of supply: A person moves across borders to receive the service. For example, a person goes to 
another country to receive health care or education.

 > Third mode of supply: The service moves across borders to provide the service. This mode is commonly known 
as foreign direct investment.

 > Fourth mode of supply: The person moves temporarily across borders and then returns home. For example, a 
lecturer moves abroad to provide education and then returns to their home country.

A government can be very specific with its positive list schedules about how it grants access. For example, a 
government allows a bank service provider six bank branches and two ATM machines. As a result of this specific 
approach, governments have expressed dissatisfaction at being discriminative. Over time, governments have 
increasingly switched their methods to adopt a negative list schedule.

While governments have traditionally tended to prefer positive list schedules, business have preferred the negative 
list schedule wherein access and national treatment is granted to every sector unless specified otherwise by 
the government. Under negative list schedules, the government reserves the right to be out of compliance with 
being completely open. Government grants access to everything except to those sectors in which it wants to be 
restrictive, generally the most sensitive sectors. Business prefer the negative list approach because they have more 
opportunity. 

Negative list schedules do not have the complex scheduling associated with positive lists. Every sector opens 
unless the government specifies otherwise. National treatment and market access are afforded unless the 
government specifies otherwise. A good example of the use of negative list schedules in FTAs is in the Trans-
Pacific Partnership. A common problem small business encounter with negative list schedules is that because 
they do not see their service listed, they think that they do not have national treatment or market access. 
Negative lists set out the areas that cannot be accessed by foreign companies. Paradoxically, this is a violation 
of the ‘free’ trade agreement, but it is important to remember that governments reserve the right to discriminate 
in the trade of services. 
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When a government wants to be restrictive about a particular service then it will outline the violations in the negative 
list. As a hypothetical example, the list would outline where the trade agreement’s law is being violated (section on 
market access), who is violating it (the government), and what domestic law it is violating (e.g. 1995 law on road 
vehicles). The government needs to identify what laws they are violating and not willing to change, and those that 
they are willing to change. 

The EU’s approach and opportunities for Australia

Both Australia and the European Union (EU) are likely to take a negative list schedule approach to their FTA. Up until 
the Canada–EU Comprehensive Economic and Trade Agreement (CETA) in 2015, the EU always used the positive 
list method. What is complex for the EU when using a negative list is it needs to consider reservations not just at 
the EU level, but also the member state level. The EU needs to identify what each Member State does in terms of 
providing services currently and what they will do in the future. Each restriction will sometimes have a state-by-state 
explanation as to why they are restricting access or national treatment. This negative list schedule is less restrictive 
than the positive list approach, but it is more complex to negotiate.

Most countries have both positive and negative list schedules. Usually, once a government switches its scheduling 
to a negative list it chooses not to return to being restrictive. Australia has negative list schedules in most of its 
agreements right now.

There are often measures present in the services chapter of FTAs, typically in the form of two annexes, that outline 
whether market access for a service can change or not. For example, the EU and Japan have an FTA which 
outlines each side’s access to certain services. If Australia gets better access to a service than Japan did during 
the Australia–EU FTA negotiations, then Japan is also entitled to that better level of access. In some circumstances, 
these access restrictions can be renegotiated, but they do not automatically change. Moreover, FTAs also specify 
whether new reservations can be added in the future. In the services chapter of FTAs, there is also typically an 
outline of the services wherein the levels of access for foreign business do not change. These services are often the 
most sensitive sectors that need greatest protection from foreign competition.

Over time, FTAs have become more flexible and have shifted to a different type of scheduling for services. What 
is interesting is that the EU, which has always had a positive list, has changed its stance during negotiations with 
Canada and Japan to adopt a negative list schedule. This is important for Australia as it gets to negotiate with the 
EU in its new phase of preference for negative list schedules. Both Australia and the EU will be approaching their 
FTA in the same way and thus there will be more opportunities to be creative about how to handle the opening of 
the services market in both places. 
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I N V E S T M E N T  I S S U E S  I N  T H E  C O N T E X T 
O F  T H E  A U S T R A L I A – E U  F TA

Ivana Damjanovic

Chapters on investment in modern free trade agreements (FTAs) include investment protections, such as protection 
against expropriation and discrimination, guarantee of fair and equitable treatment, and free transfer of capital. In 
addition, they provide for a specific procedural mechanism, known as investor-state dispute settlement (ISDS), 
which allows foreign investors to bring a case directly against the country in which they have invested (host state) 
before an ad hoc independent international arbitration tribunal. 

Australia has included investment chapters with ISDS provisions in its FTAs with a view to provide protections for 
Australian investors overseas. The Australian government considers the inclusion of ISDS provisions in FTAs on a 
case-by-case basis taking into account national interests. In the European Union (EU), due to the division of internal 
competences between the EU and its 28 Member States, investment agreements are concluded separately from 
FTAs and ratified by both the EU and Member States but are usually negotiated alongside an FTA. Public criticism 
of ISDS, which arose particularly in the context of the trade negotiations between the United States of America and 
the EU, led to the implementation of a proposal to move from ISDS towards an investment court system. Such 
an investment dispute settlement mechanism, consisting of a permanent bilateral tribunal and an appeal tribunal 
competent to review decisions of the tribunal, is to be included in all future EU investment agreements. Ultimately, 
the EU envisages the creation of a multilateral investment court for the settlement of investment disputes and is 
taking an active role in the ongoing global ISDS reform.

The EU negotiating mandate for an FTA with Australia, presented by the European Commission and adopted by 
the Council of trade ministers of 28 Member States on 22 May 2018, does not include a mandate to negotiate 
an investment agreement between the EU and Australia. The Member States have so far not requested from the 
European Commission a recommendation for a negotiating directive for an investment agreement. Consequently, 
a separate agreement between the EU and Australia that would include investment protections and an investment 
dispute settlement mechanism is currently not envisaged. 

International investment is greatly relevant to both the EU and Australia. As a bloc, the EU is Australia’s largest 
source of investment. The EU is also an important market for Australian investors. The conclusion of an investment 
agreement would thus be of interest to both parties. Whenever the direction of the ongoing global ISDS reform 
is clarified, including the possibility of the creation of a multilateral investment court as proposed by the EU, the 
two parties might be more inclined to embark on negotiations of an investment treaty. In the meantime, Australian 
investors in the EU can rely on protections available under the existing bilateral investment treaties between 
Australia and individual Member States (Czech Republic, Hungary, Lithuania, Poland and Romania), Member 
States’ domestic law and EU law. 

EU investment competence

With the Lisbon Treaty in 2009 investment issues have become part of the EU’s external relations as foreign direct 
investment has been included in the scope of the Common Commercial Policy (TFEU 2009, art. 206 & 207). 
Consequently, the EU has gained competence for investment treaty making in the area of investment protections 
and investment dispute settlement, which previously fell within the scope of Member States’ treaty making 
competence. However, the lack of clarity on the scope of the EU’s foreign direct investment competence has 
led to disagreements between the EU and Member States. The European Commission claimed exclusive EU 
competence to negotiate and conclude FTAs with investment chapters without the involvement of Member States’ 
parliaments through the ratification process. To the contrary, Member States argued that they must be involved in 
these agreements by ratifying them in parallel with the EU. 



30

This conflict was resolved by the Court of Justice of the EU (CJEU) in 2017. The CJEU confirmed EU exclusive 
competence with respect to all key FTA areas, including foreign direct investment, meaning that only the EU, and 
not the Member States, would be a party to the agreement. However, the Court also identified EU and Member 
States’ shared competence with respect to investment dispute settlement and portfolio investment or non-foreign 
direct investment; that is, investment of purely financial character, such as equity and debt securities, usually defined 
as less than 10% share ownership of the investment or an investment that does not give the investor the possibility 
to exercise management or influence on the management of the investment. In other words, the CJEU clarified that 
the EU is not exclusively competent for all investment issues. 

Following the CJEU Opinion, the European Commission endorsed a new approach in trade negotiations by splitting 
trade and investment in two parts: an encompassing FTA which is concluded as an EU stand-alone agreement (ratified 
only by the EU), and a separate investment agreement as a mixed agreement (ratified by both the EU and all Member 
States). Both agreements are, in principle, negotiated in parallel. However, such an approach has not been endorsed 
with respect to Australia and New Zealand, and no separate investment agreements have been envisaged by the EU 
with these two countries. The European Parliament supported the split of agreements and recommended that an 
FTA with Australia should contain comprehensive provisions on investment liberalisation within the EU’s competence, 
with a potential second agreement that would address investment protection and an investment dispute settlement 
mechanism as matters of shared competence (EP 2017).

EU international investment policy

Generally, the emphasis in EU trade and investment policy is placed on integrating investment liberalisation and 
investment protection. EU international investment policy aims to increase EU competitiveness and contribute 
to the objectives of smart, sustainable and inclusive growth, in line with the Europe 2020 Strategy (EC 2010). 
Investment agreements must be consistent with the other policies of the EU, including those on the protection 
of the environment, decent work, health and safety at work, consumer protection, cultural diversity, development 
policy and competition policy, while allowing the EU and the Member States to adopt measures necessary for 
achieving public policy objectives. 

Against this value framework and pressured by public controversy surrounding negotiations of the EU–United States 
transatlantic trade and investment partnership, the EU embarked on a new approach in its investment agreements. 
In the focus of controversy were investment protections and ISDS, sparking a heated debate about independence 
of arbitral tribunals, fairness and the need to preserve the right of governments to regulate in the public interest. The 
public outcry against ISDS in the context of the Transatlantic Trade and Investment Partnership has driven the EU 
to take up a leadership role in reforming the current international investment regime on the global scale.

The EU’s new approach to investment has materialised in the investment chapter of the Canada–EU Comprehensive 
Economic and Trade Agreement (CETA). CETA envisages a paradigmatic shift from investment arbitration to 
permanent bilateral tribunal adjudication, including an appellate mechanism, for resolution of investment disputes, 
known as the investment court system. CETA also includes more specific substantive protections for foreign 
investment, including an explicit reference to the right of governments to regulate in the public interest. Such 
improved investment protections and an investment court system are now a crucial part of the EU investment 
agenda. However, the future of an investment court system as a mechanism for resolution of investment disputes 
within the EU depends on the CJEU’s determination on the compatibility of an investment court system with EU law, 
which has been requested by the Belgian federal government. 

The EU believes that general concerns about the ISDS regime can be efficiently addressed only through a permanent 
solution found at the multilateral level. Ultimately, CETA includes a commitment by the EU and Canada to jointly 
work with other interested partners on the creation of a multilateral investment court. For the EU, a multilateral 
investment court would replace the bilateral investment court systems included in all EU investment agreements. 
In global terms, such a court would be a major departure from ISDS based on commercial arbitration. Member 
States have granted a mandate to the European Commission to start negotiations on the creation of a multilateral 
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investment court under the auspices of the United Nations Commission on International Trade Law (UNCITRAL), 
which is currently debating global reform of ISDS. In the EU’s view such a permanent international investment court 
would support the incorporation of investment rules into the World Trade Organization in the longer term (EC 2015).

Member States’ national investment policies

Before 2009, EU Member States negotiated and concluded investment agreements with third non-EU countries, 
in so called bilateral investment treaties (extra-EU BITs). Such agreements cover both foreign direct investment and 
portfolio investment, and provide guarantees for foreign investors in the post-establishment stage of the investment 
with a recourse to ISDS. With a total of 1,165 agreements, Member States together account for almost half of the 
total number of BITs currently in force around the world (UNCTAD 2018). After 2009, it was envisaged that EU-
negotiated investment agreements would replace the existing extra-EU BITs. Member States can still amend the 
existing extra-EU BITs or conclude new extra-EU BITs with third countries only if so authorised by the European 
Commission, in cases where an EU investment agreement is not foreseen. In contrast to EU investment agreements, 
post-Lisbon extra-EU BITs contain ISDS as a mechanism for the settlement of investment disputes—however, it 
is envisaged that a multilateral investment court could replace the existing arbitration mechanism. The current EU 
investment agenda will replace a part of the existing Member States’ extra-BITs (with Canada, Mexico, Singapore 
and Vietnam)—however, the ultimate replacement of all existing extra-EU BITs with EU investment agreements can 
be expected only in the long term. 

Australia’s investment policy

Australia has ISDS provisions in six FTAs in force and two FTAs currently not yet in force. Australia also has ISDS 
provisions in its other 20 international investment agreements. The Australian government considers the inclusion 
of the ISDS mechanism in its trade and investment agreements on a case-by-case basis. For example, Australia 
has included ISDS in its FTAs with South Korea (2014) and China (2015) but not with Japan (2015) and the United 
States of America (2004). Most recently, ISDS provisions have been included in the yet to be ratified Comprehensive 
and Progressive Agreement for Trans-Pacific Partnership (TPP-11).

While Australia does not have extensive experience with ISDS claims, ISDS in Australia became extremely controversial in 
2011 in response to the first claim against Australia, filled by the tobacco producer Philip Morris under an old BIT between 
Australia and Hong Kong, challenging Australia’s tobacco plain packaging legislation. While Australia won this claim on 
jurisdictional grounds in 2015, ISDS remains a focus of parliamentary and media debate.

With respect to the EU, Australia has BITs with five Member States: 

International investment agreements in force between Australia and EU Member States 
(bilateral investment agreements or BITs)

Entry into force

Czech Republic 29 June 1994

Hungary 10 May 1992

Lithuania 10 May 2002

Poland 27 March 1992

Romania 22 April 1994

These agreements remain in force until replaced by an EU investment agreement with Australia. In the absence 

Source: United Nations Conference on Trade and Development (UNCTAD), 2018.
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of such an agreement, Australian investors in the Czech Republic, Hungary, Lithuania, Poland and Romania can 
rely on the investment protections and ISDS provisions under the respective BITs. Australian investors in other EU 
Member States can rely on protections awarded under host Member States’ domestic law and EU law, enforceable 
before domestic courts in the case of national measures and the CJEU in the case of measures adopted by EU 
institutions and bodies.

Investment related provisions in the Australia–EU FTA and further prospects

The Australia–EU FTA will address issues in relation to foreign direct investment liberalisation and market access, 
which fall within the EU exclusive competence. These issues will be tackled within the framework of the chapter 
on trade in services and investment. The EU recognises openness to foreign investment as its key principle and 
has defended openness and cooperation in the global order. However, new policy developments as a response 
to globalisation challenges should be noted, including the development of EU screening rules for foreign direct 
investment from third countries on grounds of security and public order in cases when foreign direct investment 
in Member States can affect projects or programs of EU’s interest (EC 2017). Australia, which already has foreign 
direct investment screening rules in place, has noted that its negotiating approach with respect to investment would 
uphold the government’s right to screen investments for national interest (DFAT 2018).

Investment protections and investment dispute settlement provisions have been excluded from the scope of the 
FTA negotiating mandate. These issues can potentially be addressed in a separate investment agreement, pending 
the European Commission’s proposal of such agreement and the approval by the council of ministers on the EU 
side. Such agreement, however, is not envisaged at the moment. 

On the EU side, questions remain whether the EU’s new investment court system, and thus also a future multilateral 
investment court, are compatible with EU law. This will ultimately be decided by the CJEU. Regardless of the Court’s 
finding ISDS is ‘dead’ for the EU. This could potentially be a stumbling block for certain EU trade partners, which 
are strong supporters of ISDS and are opposing the prospects of an investment court system, such as Japan. In 
case the investment court system is incompatible with EU law, it remains unclear what kind of investment dispute 
settlement mechanism would be incorporated in EU investment agreements. 

For Australia, ISDS remains a valid avenue for the settlement of investment disputes. Australia is playing a 
constructive role in UNCITRAL’s debate on global reform of ISDS—however, Australia’s government has not yet 
taken a position on prospects for the multilateral investment court. It is reasonable to expect that Australia would 
adopt a pragmatic plurilateral approach, allowing for different mechanisms of settlement of investment disputes in 
its investment agreements.

While the EU’s internal investment court system and external multilateral investment court prospects are still undefined, 
the ‘wait and see’ approach with respect to an Australia–EU investment agreement is a sensible solution. 
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T R A D E  A N D  S U S TA I N A B L E  D E V E L O P M E N T 
C H A P T E R S  I N  E U  T R A D E  A G R E E M E N T S

Maria Garcia 

While it is widely recognised that trade can have impacts on the environment and affect labour, there is no consensus 
as to how these two areas should be linked in trade agreements. Some developed states have argued that low 
labour and environmental standards can create an unfair trade advantage (Bhagwati 1995). Since the 1994 North 
American Free Trade Agreement’s side letter on Labour, introduced to gain labour union and Congressional support 
for the agreement, the United States of America (USA) has included labour and environment clauses in its trade 
agreements. The approach of the USA and Canada is to include clauses that explicitly prevent the lowering of 
domestic labour/environmental standards to gain a trade advantage, and that commit the parties to implement 
their domestic laws in this area. These clauses are enforceable and subject to the dispute settlement mechanism of 
the trade agreement. Other states, however, argue that only trade matters should be included in trade agreements, 
and that other issues should be dealt with in other forums. One such forum is the International Labour Organization 
(ILO), which encourages states around the globe to sign up to its agreed conventions regarding labour standards, 
especially the Fundamental Conventions on Labour Standards.

How does the EU incorporate labour and environmental matters in its trade policy?

The European Union’s (EU) trade policy has encouraged the promotion of ILO standards, especially the Fundamental 
Conventions since their inclusion in the 1990s in the EU’s Generalised System of Preferences. This system affords 
unilateral preferential access to the EU market to a series of products from developing states. States can gain even 
better terms of market access if they accede to the Generalised System of Preferences Plus system. To do so they 
must agree to ratify and implement the ILO Fundamental Conventions. Breaches of these standards can result in 
suspension of preferential access to the EU market (Portela & Orbie 2014).

When the EU designed its policy for modern trade agreements, including with developed economies, in 2006, it 
included provisions for labour and environmental chapters, but took a different approach to that of the Generalised 
System of Preferences and to US practices. 

The EU designed a Trade and Sustainable Development chapter, which encourages the parties to accede to the 
ILO Fundamental Conventions and to ensure domestic laws comply with these, as well as to a series of multilateral 
environmental agreements. It commits the parties to ensuring their domestic legislation upholds key ILO labour 
standards regarding:

 > the freedom of association and the effective recognition of the right to collective bargaining

 > the elimination of all forms of forced or compulsory labour

 > the effective abolition of child labour, and

 > the elimination of discrimination in respect of employment and occupation.

The chapter prevents the lowering of standards to gain a trade advantage. Unlike the US model, these chapters 
are excluded from the general dispute settlement mechanism of the preferential trade agreement. Instead a specific 
dispute settlement mechanism is created, which follows the ILO promotional model of naming and shaming. The 
chapter includes the following guidelines:

 > Parties will consult with each other and try to resolve matter.

 > If the consultations fail, a party can convene the trade agreement’s trade committee to resolve it.

 > If no agreement can be reached within 75 days of convening the committee, the concerned party can request 
to convene a panel of experts to deal with the case.
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 > A panel of three experts is established from a list of experts agreed by the parties.

 > The panel issues an interim report, and the parties may submit comments on this. The panel issues a final report 
with recommendations. 

 > Parties discuss recommendations to be implemented, inform domestic advisory groups, and the Trade and 
Sustainable Development Sub-committee monitors progress of implementation.

The expectation is that the shamed party will undertake the recommended reforms and that continuous monitoring 
through the Trade and Sustainable Development Sub-committee will lead to reforms. However, there is no official 
legal mechanism to ensure enforcement.

These chapters also rely on information exchanges, cooperation activities and discussions, and place a strong 
emphasis on monitoring. The chapters create a Sub-committee on Trade and Sustainable Development tasked 
with meeting annually and reporting back to the joint committee created by the trade agreement. Civil society is also 
given a specific role under these chapters to support the monitoring process. This occurs in two ways: 1) through 
their participation in dedicated domestic advisory groups within each of the parties which should report on the 
labour/environmental situation on the ground and the impact of the trade agreement on these, and 2) through the 
participation of domestic advisory group members and other members of the public in the civil society dialogue that 
follows the annual meetings of the Sub-committee on Trade and Sustainable Development. 

Why does the EU incorporate Trade and Sustainable Development chapters in  
trade agreements?

The inclusion of these chapters is important for the EU for various reasons. Firstly, the European Parliament, 
which must vote in favour of a trade agreement to ensure its ratification, has positioned itself in favour of the 
linkage of trade to labour and environmental standards. Although not all parties within the European Parliament 
agree, in a 2011 resolution on human rights and environmental standards in trade agreements, the European 
Parliament advocated:

 > the introduction of a complaints procedure open to the social partners

 > the possibility of appeal to an independent body to settle disputes relating to social and environmental problems 
speedily and effectively, such as panels of experts selected by both parties on the basis of their expertise in 
human rights, labour law and environmental law, and whose recommendations would have to form part of a 
well-defined process, with implementing provisions, and

 > recourse to a dispute settlement mechanism on an equal footing with the other parts of the agreement, with 
provision for fines to improve the situation in the sectors concerned, or at least a temporary suspension of 
certain trade benefits provided for under the agreement, in the event of an aggravated breach of these standards 
(EP 2011).

This was particularly important in the context of negotiations with developing states, and states with chequered 
pasts in labour standards (Colombia, India) that had begun in 2007. Additionally, the European Economic and Social 
Committee, trade unions and other civil society organisations have also positioned themselves in favour of more 
stringent clauses. However, there are also some Member States that object to a sanctions-based model that could 
be used against the EU to target certain practices in other Member States.

Implementation and evolution of Trade and Sustainable Development chapters

The chapters incorporated in trade agreements fell short of some of these societal demands. Moreover, the 
implementation of these chapters and the level of engagement and quality of participation of civil society and 
issues discussed in the meetings of the Trade and Sustainable Development Sub-committees varies between 
trade agreements. In some cases concerns have been raised about the lack of independence of the societal 
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representatives in the domestic advisory groups from their government; in others, members of these groups were 
unaware of their role and purpose (Orbie et al. 2016). EU trade agreements have been evolving in the wording of the 
chapter on Trade and Sustainable Development, and in the latest ones with Canada and Japan, for instance, there 
is specific wording suggesting that while each party may use existing groups for consultations with civil society, 
these must include independent representation of labour, employers and environmental groups. 

It is unclear what the precise impact of these chapters is. To date, there has been no case of a dispute brought 
forward. The types of issues that have been discussed at the annual Trade and Sustainable Development 
Sustainability Sub-committee meetings include delays in accession to ILO Fundamental Conventions (South 
Korea–EU), problems with implementation of ILO standards in EU Member States (South Korea–EU), updating on 
legal changes taking place to implement international conventions, discussions on how to cooperate on creation 
of sustainable supply chains and corporate social responsibility (Central America–EU) (EC 2018). Within the Peru/
Colombia–EU Trade Agreement, civil society groups in the domestic advisory group have raised specific issues 
such as complaints over how mining impact assessments were being carried out—however, these matters were 
not taken up for consultation between the parties (Garcia 2016, 39).

Proposals for reform of the Trade and Sustainable Development chapters 

In July 2017, the European Commission launched a non-paper to start a formal discussion for reform of the Trade 
and Sustainable Development chapters. It proposed two options: 1) improving the implementation of chapters, and 
2) following the US model of chapters linked to financial sanctions.

Following extensive consultations, the European Commission determined there is insufficient consensus to move 
to a sanctions-based system, and has proposed a number of reforms as a way to improve the implementation of 
these chapters (EC 2018). The reforms focus on working closely with the European Parliament, Member States and 
international organisations; giving civil society and social partners a greater role in implementation; and encouraging 
early sign-up to international commitments and the close monitoring of these commitments. Transparency and 
communication are proposed to improve the implementation of the chapters.

Implications for Australia

Australia is not a demandeur of social chapters in trade agreements, although it has agreed to labour and 
environment chapters in the Comprehensive and Progressive Agreement for Trans-Pacific Partnership, and recent 
trade agreements such as the one with Peru. Given the European Parliament’s insistence on these chapters, 
and the EU’s interest in ensuring some degree of consistency across its trade agreements, a chapter on Trade 
and Sustainable Development (or a chapter on labour and a chapter on environment, as in the Canada–EU trade 
agreement CETA) is to be expected. As Australia already upholds international standards, the chapter would 
not impose domestic legal changes. The monitoring procedures, however, will result in an additional forum for 
discussion and reporting on implementation of international commitments, and the specific requirements for civil 
society participation can create additional channels for civil society to relate their experiences and potentially flag 
matters that concern them. 

The Australian Department for Foreign Affairs and Trade provides avenues for stakeholder participation in 
consultations on trade agreement negotiations, and engages stakeholders to understand issues arising from trade 
agreement implementation. The Trade and Investment Policy Advisory Council provides for a biannual dialogue with 
15 business representatives on trade and investment policy. However, Australian trade agreements lack a specified 
mechanism for civil society participation in the monitoring of agreements, unlike EU trade agreements. The Trade 
and Sustainable Development chapter will include provisions for the establishment of domestic advisory groups, 
and in line with the text in CETA, and the proposed reforms detailed above, is likely to specify that the social partners 
must be represented in the group. This will require setting up a specific group to monitor the agreement with non-
business representation. 
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B R E X I T  A N D  R E G U L AT O R Y  C O O P E R AT I O N  
I N  T H E  A U S T R A L I A – E U  F TA

Pierre van der Eng and Donald Kenyon

Non-tariff barriers

Since the General Agreement on Tariffs and Trade (GATT) negotiations concluded in the early 1990s with the creation 
of the World Trade Organization (WTO) and reduced import tariffs on manufactures to an average of 3–4% in 
Organisation for Economic Co-operation and Development (OECD) countries, behind-the-border non-tariff barriers 
(NTBs) have become the main remaining restrictions on international trade flows in goods and services.

These NTBs are the trade-reducing effects of diverging domestic policies. These include national regulatory 
requirements such as product standards on goods, certification, licensing procedures on goods and services and 
professional qualifications on traded services. Such requirements frequently differ from country to country and often 
act as trade restrictions, whether intended or not. 

An important aim of negotiations about new free trade agreements (FTAs) is increasingly to remove the NTB effect 
of these domestic policies to the greatest extent possible and thus expand trade opportunities. Removing NTBs 
is part of the new trade agenda, which also encompasses other domestic policies impacting on trade—notably 
investment, public procurement and competition policies. 

Removing NTBs has to be part of FTA negotiations, as the rules of the multilateral WTO have not kept pace with the 
capacity of regulatory NTBs to restrict trade. The negotiations that created the WTO made efforts to bring NTBs into 
the multilateral trade rules. For example, the Technical Barriers to Trade Agreement and the Agreement on Sanitary 
and Phytosanitary Measures also came into force with the WTO. 

Nevertheless, the ‘domestic regulation’ provisions of these agreements exhort WTO members to ensure only 
that technical regulations do not ‘constitute unnecessary barriers to trade’ or shall not ‘be more restrictive than 
necessary’. Each of these agreements also encourages members to seek equivalence or mutual recognition 
solutions to regulatory NTB problems, but they do little more. WTO rules disciplining NTBs have not been updated 
since the 1990s and now need strengthening.

Mutual recognition to resolve NTBs in the Australia–EU FTA

In Australia and the EU: Partners in the New Trade Agenda, Kenyon and van der Eng (2017) argue for a mutual 
recognition approach to liberalising the trade-restrictive effect of regulatory divergences in the negotiations for an 
FTA between Australia and the European Union (EU). Both the EU and Australia have considerable experience with 
mutual recognition in dealing with the trade restrictions of regulatory divergences. 

Mutual recognition works in circumstances where there may be regulatory differences, but where there is also a 
high level of equivalence of regulatory intent and where there is a high level of trust in regulatory integrity. In effect, 
mutual recognition achieves acknowledgement that goods made to the standards, or marketed to the certification 
or licensing provisions of country A, may be freely traded in country B, and vice versa. By granting recognition to 
the technically divergent regulations of another jurisdiction, the certifying state effectively acknowledges that the 
regulations reach acceptable standards.

The 1979 ‘Cassis de Dijon’ judgment of the European Court of Justice established the important principle that 
goods lawfully produced in one EU Member State cannot be banned from sale in another Member State. This 
principle has been important for the EU in constructing its Single Market in the early 1990s. 

Australia applied the same principle to differing product standards across the six states of Australia in the 
Mutual Recognition Agreement of 1993. It extended this principle to the 1997 Trans-Tasman Mutual Recognition 
Arrangement with New Zealand, which also included a mutual recognition of professional qualifications.  
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This agreement was the first FTA to apply mutual recognition internationally. As we indicate below, there is every 
reason why there should be others.

When it came to bringing services fully into the Single Market in the 2000s, EU membership had increased. In this 
larger EU, there was not the same trust in regulatory integrity across all Member States. It became clear that a 
mutual recognition approach to creating a single market for services could not just simply be applied across the 
larger bloc without further confidence building.

Nevertheless, mutual recognition was the basis for the solution reached in the EU’s 2006 Services Directive in the 
form of ‘managed mutual recognition’. In effect, the directive established a prior step to mutual recognition, known 
in the EU as ‘Mutual Evaluation’. This is a process of transparency and peer review between Member States aimed 
at increasing equivalence and confidence as a stepping stone to mutual recognition in order to bring traded services 
fully into the Single Market (McNaughton & Lo 2017).

Thus, the extensive experiences of both Australia and the EU with mutual recognition in liberalising the trade 
restricting impact of regulatory divergences both internally (between Australian states and between EU Member 
States) and internationally (between Australia and NZ in the Trans-Tasman Mutual Recognition Arrangement place 
Australia and the EU in a strong position to pursue mutual recognition solutions to regulatory NTBs on goods and 
services in the Australia–EU FTA negotiations.

Both Australia and the EU have well-developed regulatory standards, enjoy high equivalence of regulatory intent, and 
share a high level of trust in each other’s regulatory capacities. The latter is evidenced by ‘conformity assessment’ 
agreements that are currently in force to test for each other’s standards. To the extent that any of the above 
elements may need reinforcing, the transparency/peer review process contained in the 2006 Services Directive 
could provide a stepping stone to mutual recognition solutions.

Brexit: a catalyst for mutual recognition in FTAs

Moreover, the outcome of the negotiations between the United Kingdom of Great Britain and Northern Ireland (UK) 
and the EU about the UK’s withdrawal from the Treaty on European Union (‘Brexit’) may add further substance to this 
argument. There is still uncertainty whether the UK will settle for a negotiated or a hard Brexit by March 2019. But the 
British prime minister has in 2018 given two indications of how UK–EU relations may shape up. 

Firstly, in a speech on 2 March 2018 (UK, 2018a) Prime Minister May specified that the UK must avoid: (1) damage to 
the ‘integrated supply chains’ that are now essential to trade in manufactures between the UK and the rest of Europe, 
(2) re-establishment of ‘customs and regulatory checks’ between the UK and Europe, and (3) creation of a ‘hard 
border’ between Northern Ireland and the Republic of Ireland. She concluded that the only way to realise these aims 
would be through a ‘comprehensive system of mutual recognition’ between the UK and the EU. 

The logic of this conclusion appears incontestable. After Brexit, import tariffs between the UK and the EU will 
remain reduced to zero under a bilateral FTA, maybe except agriculture. But without a mutual recognition approach, 
regulatory NTBs could arise again to hamper UK–EU trade. 

A post-Brexit trade relationship that deals with regulatory barriers through mutual recognition will be consistent with 
the objectives of the Trans-Tasman Mutual Recognition Arrangement to eliminate regulatory trade barriers between 
close trading partners. This should be the aim of all trading partners who share high regulatory standards, capacity 
and equivalence of intent as they move towards greater trade liberalisation in a manner that will reinforce disciplines 
on regulatory NTBs adopted with the establishment of the WTO.

In her speech, Britain’s prime minister made a number of other specific points to demonstrate why mutual 
recognition is the preferred route for dealing with regulatory NTBs. She noted that the UK’s ‘regulatory standards 
will remain as high as the EU’s’ and will ‘remain substantially similar’. This is not a commitment to harmonisation, 
but to equivalence. In any case, the UK would be starting from a situation of full regulatory integration with the EU. 
An explicit commitment to mutual recognition would make it unlikely to stray far in regulatory differences.
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The prime minister’s speech also indicated an expectation that ‘regulators on both sides’ would be involved in 
monitoring any post-Brexit modifications. This transparency, together with use of the peer review mutual evaluation 
process now available from the EU Services Directive, should provide sufficient confidence that close equivalence 
of regulatory intent will remain between the UK and the EU.

Prime Minister May also noted that a post-Brexit trade arrangement, which includes mutual recognition on 
regulatory provisions, will permit cooperation ‘deeper than in any other existing trade agreement’ the EU has. 
This is important, as it is true that without liberalisation of regulatory trade barriers, the value of any FTA to 
liberalising trade between partners will always be severely curtailed. This is increasingly the case as such NTBs 
become more important than traditional trade restrictions such as tariffs and quotas. As noted, regulatory NTBs 
emerged as the main restriction on global trade. The liberalisation of NTBs is central to continued economic 
integration and prosperity.

Secondly, a UK government White Paper of 12 July 2018 provides some further detail of how the UK government 
sees post-Brexit UK–EU trade relations (UK 2018b). In line with the UK Prime Minister’s speech, the paper confirms 
the intention to move towards more ‘harmonisation’ with existing EU standards. It introduces the new concept 
of the ‘common rulebook’ for goods, ‘covering only those rules necessary to provide for frictionless trade at the 
border—meaning that the UK would make an upfront choice to commit by treaty to ongoing harmonisation with 
the relevant EU rules’ (UK 2018b, 8). For broader regulatory requirements, equivalence or mutual recognition 
agreements will continue to apply. 

The paper does not specify all rules to be covered by either approach. With respect to agricultural products, it 
clearly states that ‘animal and plant health (sanitary and phytosanitary)’ standards are to be considered in the first 
category, while ‘product descriptions and labelling regulations’ would be in the second category (UK 2018b, 23). 
Without going into details here, the paper makes similar distinctions in relation to manufactures.

Conclusions

The UK is now clearly pointing to a mutual recognition solution to avoid the re-emergence of regulatory NTBs in 
UK–EU trade following Brexit. Mutual recognition is the most ‘trade friendly’ solution. It will foster deeper UK–EU 
economic integration than possible in a trade arrangement focused primarily on tariff elimination. 

The EU’s 2006 ‘Global Europe’ communication on trade policy stated that the EU was committed to future FTAs 
that build on the GATT rules ‘by going further and faster in promoting openness and integration’. Future FTAs, it 
said, ‘must be comprehensive in scope, provide for liberalisation of substantially all trade and go beyond WTO 
disciplines. The EU’s priority will be to ensure that new FTAs … serve as a stepping stone not a stumbling block for 
multilateral liberalisation’ (EU 2016, 8).

A post-Brexit UK–EU trade arrangement that includes mutual recognition on regulatory barriers will achieve that aim. 
An appropriately designed surveillance and arbitration mechanism within the overall arrangement could monitor its 
application, possibly through recourse to arrangements modelled on the transparency and peer review procedures 
in the EU Services Directive. 

An FTA between Australia and the EU that also encompasses mutual recognition of regulatory divergences on 
conditions similar to those that can be worked out for the UK could be equally liberalising and also play a positive 
role in realising the aims of ‘Global Europe’. 
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G L O S S A R Y

anti-dumping – under the 1994 WTO Anti-Dumping Agreement, signatory countries can take retaliatory actions in 
substantiated cases of an exporter selling goods below the home market price or cost of production

behind-the-border trade barriers – measures that are not tariffs but restrict or impede international trade, such 
as labelling requirements, environmental regulations and rules of origin

bilateral investment treaties – agreements establishing the terms and conditions for private investment by 
nationals and companies of signatory countries. See also foreign direct investment

Brexit – the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union

change in tariff classification – pertaining to rules of origin, a product that has undergone significant transformation 
and as a result changed tariff classification is said to have originated in the country where that transformation 
occurred

Common Agricultural Policy (CAP) – the EU’s agricultural policy 

Doha Round – since 2001, the current round of multilateral trade negotiations to lower trade barriers under WTO 
auspices 

duties – taxes levied on the import or export of goods

EU Single Market – a single market of EU member countries based on arrangements that seek to guarantee the 
free movement of goods, capital, services and people

foreign direct investment (FDI) – investment flows by companies between countries for the purpose of 
establishing controlling ownership in a business enterprise in a host country

geographical indications – specifications of the geographical origin or products as indications of their quality 
or reputation

intellectual property – intangible property of the mind

International Labour Organization – a forum that encourages states to conform with conventions regarding 
labour standards

investor-state dispute settlement – a procedural mechanism that allows foreign investors to bring a case directly 
against the country in which they have invested before an ad hoc independent international arbitration tribunal

most favoured nation (MFN) treatment – the principle that signatories to WTO agreements cannot discriminate 
between other signatories and are required to give all those trade partners equal treatment

multilateral(ism) – multiple countries cooperating on a given issue

mutual recognition agreement – agreement by which two or more countries agree to accept each other’s 
divergent technical standards on products or services mutually traded 

mutual recognition of professional qualifications – agreement under which two or more countries agree to 
accept divergent technical requirements on mutually traded professional services 

negative list – listing of sectors that retain restrictions in free trade agreements, or a listing of economic sectors 
that remain prohibited or restricted for FDI in investment agreements; non-listed sectors are unrestricted 

new trade agenda – or ‘deep trade agenda’, refers to new and growing trends in international business, such 
as internationalisation of supply chains, growth of services trade, FDI and liberalisation of non-tariff trade barriers 

non-tariff barriers – trade-reducing effects of domestic policies
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positive list – listing of sectors that open to foreign trade in free trade agreements, or a listing of economic sectors 
that are open to FDI in investment agreements; non-listed sectors remain restricted

protectionism – economic policy of limiting international trade through, for example, tariffs on imported goods, 
restrictive quotas and a variety of non-tariff trade barriers 

rules of origin – criteria needed to determine the country of origin of a product

sanitary and phytosanitary measures – measures to protect humans, animals and plants from diseases, pests 
or contaminants

tariff – trade policy instrument, a tax imposed on imported goods and services

tariff rate quota – trade policy instrument, a higher tariff is imposed on imported goods beyond a quota threshold 

test data – data relating to a drug’s quality, safety and efficacy, as well as its physical and chemical characteristics

trade liberalisation – removal or reduction of national restrictions or barriers on the international exchange of 
goods and services

Trade-Related Aspects of Intellectual Property Rights (TRIPS) agreement – 1994 international agreement 
under the WTO setting minimum standards for intellectual property regulation applying to nationals of other WTO 
member countries and bringing TRIPS issues into the purview of WTO dispute settlement procedures

Trans-Tasman Mutual Recognition Arrangement (TTMRA) – non-treaty agreement between Australia and the 
Australian states, and New Zealand covering sale of goods and mutual recognition of divergent goods standards 
and professional qualifications

Uruguay Round – 8th round of multilateral GATT negotiations (1986–1994) comprising 123 countries and resulting 
in several agreements to reduce trade barriers on goods and services and establish WTO



44

A P P E N D I X :  I N D U S T R Y  A I M S  I N 
R E L AT I O N  T O  A N  A U S T R A L I A – E U  F TA

Submission Industry Tariffs NTBs 

Accord Manufacturing/ 
raw materials/ 
services

Free trade for products 
and raw materials 
already in commercial 
use 

Mutual recognition of industrial 
chemicals and formulated products; 
Australian compliance with Trusted 
International Standards Policy

ANCA Group Manufacturing/ 
services

Currently faced with 
duties between 0.5% 
and 4%; supports free 
trade

N/A

ANZ Services and 
investment

N/A Improved ability of non-EU banks to 
operate across the EU; better process 
for resolving disputes around standards 
of agricultural products; higher 
monetary threshold for the Foreign 
Investment Review Board review to 
investors from the EU

Australian 
Council of Trade 
Unions

Services and 
investment

N/A Greater transparency/input from civil 
society; maintenance of domestic 
labour market testing laws; labour rights 
chapter; no ISDS provisions

Australian Dairy 
Industry Council

Agriculture and 
food products

Improved market 
access and reduced 
tariff for Australian 
dairy products into 
the EU

Removal of unnecessarily technical 
market access requirements; 
recognition of trade imbalance in dairy 
products between Australia and the 
EU; proper protection of GIs outlined 
under the WTO’s Agreement on Trade in 
Intellectual Property

Australian Fair 
Trade and 
Investment 
Network

Services and 
investment

N/A No ISDS provisions; no extension of 
monopolies on patents and copyrights; 
positive list for services; public services 
excluded; right to regulate to meet service 
standards and public interest; adoption 
of international standards on labour 
rights; government–government dispute 
process, no extension of temporary 
movement of workers (excluding senior 
executives and managers)
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Australian Food 
and Grocery 
Council

Agriculture and 
food products

Complete elimination 
of tariffs for Australia’s 
agri-food exports

Adhering to WTO obligations around 
quarantine and food safety measures; 
improve framework for two-way 
investment flows, services and 
movement of people; support common 
food names while providing for GIs 
under WTO agreements; commitment to 
multilateral trade reform to eliminate EU 
farm subsidies

Australian 
Forest Products 
Association

Manufacturing Equity in reduction of 
tariffs and their timing

Full access to trade remedies under 
the WTO (anti-dumping, countervailing 
measures); maintain the ability to apply 
technical regulations, standards, testing 
and certification; maintain the right 
to apply rights and obligations under 
the WTO with regard to SPS and TBT; 
review of FTA market access outcomes 

Australian Wine 
and Grape 
Authority

Agriculture and 
food products

Elimination of tariffs 
for Australian wine and 
grape concentrate

N/A

Australian Pork 
Limited

Agriculture and 
food products

N/A Ensure any agreement does not 
undermine Australia’s science and 
risk-based biosecurity arrangements 
(the pork Biosecurity Import Risk 
Assessment); consider the current 
uneven playing field (e.g. lack of 
protocols, quotas, establishment 
accreditation)

Australian Steel 
Institute

Manufacturing N/A A clause which states that SMEs 
are not affected by any provisions 
relating to government procurement; 
the Article dealing with the content 
of tender documentation reflects the 
structure of the TPP (i.e. remove any 
doubt that criteria can be listed in 
order of relative importance)
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Council for 
International 
Trade and 
Commerce 
South Australia

N/A Review import duty 
restrictions

Centralised trade and tender platform to 
allow SME to manufacture/supply into 
large scale builds in Europe; funding 
of Incorporated Chambers to facilitate 
networking and trade initiatives; more 
accessible visa options; ‘streamlining’ 
of standards in the workplace; mutual 
recognition of conformity assessments 
and certification; commitment to 
International Labour Organization 
standards and Universal Declaration of 
Human Rights; consideration of GIs; 
review of double taxation laws

Dr Remy 
Davison (Monash 
University)

N/A N/A Policy transfer; technical harmonisation 
of product and food labelling standards; 
harmonisation of rules of origin; 
harmonised market access regimes; 
should reflect WTO-plus liberalisation 
objectives fostered by the TPP

Export Council of 
Australia

N/A Eliminating/reducing 
tariffs 

Harmonise standards across countries 
and develop mutual recognition 
agreements; Australia making more 
use of the mechanisms to resolve trade 
disputes; supports the proper protection 
of GIs under the WTO Agreement while 
ensuring the ongoing use of common 
food names (as in the TPP); one set 
of rules of origin; a mutual recognition 
agreement to cover all Authorised 
Economic Operator Programs existing 
in member countries; inclusion of an 
ISDS provision; an ‘Investment Court’ 
system (as in CETA); a commitment 
to return to the WTO to reduce and 
eliminate farm subsidies

Federal Chamber 
of Automotive 
Industries

Manufacturing Elimination of tariffs 
and Luxury Car Tax

Review inconsistent rules of origin 

Ford Motor 
Company of 
Australia Ltd.

Manufacturing Elimination of tariffs on 
imported new vehicles 
and parts

Eliminate potential for currency 
manipulation



Understanding EU Trade: A Guide for Stakeholders 47

German-
Australian 
Chamber of 
Industry and 
Commerce

N/A Elimination of import 
duties; Luxury Car Tax; 
wine equalisation tax

Relaxing of visa rules with appropriate 
work rights in Australia; mutual 
recognition of qualifications and skills; 
alignment of product specifications with 
international standards; review country 
of origin rules; risk-based approach to 
quarantine based on country of origin 
principles; review of foreign investment 
rules (less bureaucratic) 

Dr Umair Ghori 
(Bond University)

Services and 
investment

N/A ‘Carve outs’ for ISDS claims based on 
expropriation

Grain Growers Agriculture and 
food products

The removal of all 
tariffs and quotas on 
all grains and grain 
products

Minimise the risk of technical 
requirements after tariff removal; built-in 
review clauses (MFN type status) and 
mechanisms to resolve SPS disputes 
without compromising Australia’s 
biosecurity 

Law Council of 
Australia

Services and 
investment

N/A Equal levels of access for lawyers 
between both countries; mutual 
recognition of qualifications; include 
provisions to guide further liberalisation 
of legal services markets

Michael 
Monaghan

Services Tariff free access Freedom of movement and right to live, 
work, study and travel; reciprocal health 
cover and social welfare; easier access 
to citizenship for Australians with 
ancestral ties to Europe 

Montessori 
School Murcia

Services N/A A program for the mobility of teachers 
and students at all levels, facilitating 
the opening of Australian international 
schools with Montessori-based 
curriculums overseas

National 
Farmers’ 
Federation

Agriculture Tariff free access Consideration of the impact of the CAP; 
support of the proper protection of GIs 
under the WTO’s TRIPS agreement; 
science-based approach to biosecurity 
protecting Australia from pests/disease
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Portuguese 
Australian 
Chamber of 
Commerce 

N/A Reduction of tariffs on 
footwear imports

Establish a double Tax Agreement with 
Portugal

Prof Gonzalo 
Villata Puig 
(Chinese 
University of 
Hong Kong)

Services and 
investment

N/A Remove the agricultural tariffs and 
quarantine requirements and harmonise 
the regulatory divergences in goods and 
services

Prof Gonzalo 
Villata Puig 
& Prof Bruno 
Zeller (University 
of Western 
Australia)

Agriculture, 
services and 
investment

Reduction of tariffs Address regulatory divergences in 
agriculture and biosecurity without 
losing sight of health issues and 
environmental protection; investment 
facilitation

Public Health 
Association of 
Australia

N/A N/A No ISDS mechanism; IP: oppose 
provisions to expand the scope of 
patentability; reject proposals to extend 
data protection; reject provisions for 
patent term extensions; oppose strong 
enforcement measures including the 
seizure of suspected IPR infringing 
medicines in-transit; transparency and 
independent analysis of FTAs

Qantas Services Alignment of duty to 
EU’s MFN rates

Further expansion of Working Holiday 
Visa and Work and Holiday visa 
arrangements; transparent biosecurity 
requirements

Red Meat 
and Livestock 
Industry 
Taskforce

Agriculture Significant 
improvements to 
market access in 
agriculture (tariffs, 
quotas) 

N/A

Regional 
Development 
Australia

Agriculture N/A Resist attempts by the EU to quarantine 
the use of the name ‘Prosecco’ to a 
geographic area in Italy

SunRice Agriculture Reduction of tariffs 
and quotas

N/A
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Telstra Services and 
investment

N/A No change to settled regulatory 
principles in Australia; mobile roaming 
provisions (as in TPPA); the inclusion of 
an IP Chapter; the flexibility to move key 
employees between jurisdictions (further 
extension of the 5-year UK Working 
Visa); cross-border data transfer subject 
to appropriate protections (see Article 
14.11 in the Electronic Commerce 
chapter of the TPPA)

United 
Commonwealth 
Society

N/A N/A Revitalise the Commonwealth; focus on 
trade ties; establish an annual meeting 
of Commonwealth nations 

Victorian 
Government 
Department 
of Economic 
Development, 
Jobs, Transport 
and Resources 

N/A Request MFN 
treatment across EU; 
reduce barriers for 
food, beverages and 
manufactured goods

Expanding services linkages 
and investment ties; enhancing 
regulatory cooperation; promoting 
mutual recognition and improving 
harmonisation of processes and 
technical requirements; transparent and 
easy-to-use format

Winemakers’ 
Federation of 
Australia

Agriculture and 
food products

Tariff reductions for 
wine

Bilateral wine agreement overcomes 
most non-tariff measures; however, 
any FTA should not allow the extension 
of GIs to grape varieties (Prosecco) 
or provide additional protection for 
European traditional terms

Source: Department of Foreign Affairs and Trade (DFAT) (2018).
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