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“We wanted justice; but all we got was the rule of law.”i 

“The dire need for political legitimacy imposed on the ruling 
powers the imperative of compliance with the law … It was this 
reality – which made the approval of the men of law 
indispensable to the acts of politics – that gave formative Islam 
what we call today the rule of law.”ii 

Abstract 

The reception of Western rational, bureaucratic law and the corresponding institutions of the 

corporate, Weberian state into Muslim nations has not been a particularly successful experience. 

Unlike most non-Muslim Asian nations, primarily Japan, China and Korea, Muslim nations have 

found it exceedingly difficult to reconcile the legal and governance notions they had inherited from 

their own history with the demands of modern Western public law. The reception has been 

haphazard, uneven and fraught with an enduring normative and cognitive resistance to its logical 

strictures, due to the desire to maintain an ‘authentic,’ distinctly Islamic social model.1 

Coupled with the failure of explicitly Western state models of both the left and the right to deliver 

decent governance, the rise of political Islam has further strengthened popular and elite attachment 

to Islamic law. Valued as the repository and focus of identity, derived not least from its historical 

role a language of both justice and refusal, demands for Islamic law have a strong, and growing, 

presence throughout Muslim-majority societies.  

                                                

*  BA (SOAS), M.Phil. (TCD), MPA (Harvard), Ph.D. (TCD), Associate Professor of  Public International Law, Faculty of  
Law, University of  Copenhagen. This paper was first delivered in German at the Faculties of  Law and Cultural Sciences of  the 
University of  Vienna on 9 August 2017. The author gratefully acknowledges the financial support of  the Norwegian Academy of  
Sciences in the context of  the Project on “Nordic Civil Wars in a Comparative Perspective” headed by Professors Jón Vidar 
Sigurdsson and Hans Jacob Orning. 
i Claus Christian Malzahn, “Sie wollte Gerechtigkeit und bekam den Rechtsstaat,” Die Welt, (10 September 2010).  
ii Wael B. Hallaq, The Origins and Evolution of  Islamic Law (Cambridge: Cambridge University Press, 2005), p. 205.  
1  Arkoun has severely criticised this striving as a “mutilation that these societies are inflicting on themselves on the pretext 
of  preserving their being.” Mohammed Arkoun, Pour une critique de la raison islamique (Paris: Maisonneuve, 1984), p. 218. 
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As most law schools in the Muslim world have followed Western models of both organisation and 

instruction, the teaching of Islamic law, often a mandatory part of the curriculum, continues to 

follow pre-modern, theological approaches rather often ill at ease with the positivist ethos that 

generally guides modern legal instruction. 

This paper investigates the particular benefits for applying to the research and instruction of the 

‘sacred law’ of Islam (as Weber would have it) the methodological rigour and tools of critical 

analysis derived from positivist corporatist law. 

I. Introduction: Skulls full of Mush 

Academic life these days in the humanities and the social sciences – far less so in the ‘hard’, natural 

sciences – is replete with talk of the supposedly nefarious practice of ‘cultural appropriation.’2 

According to the adherents of this illiberal post-modern dogma, the cultural experience of 

historically disadvantaged groups should only be recounted, criticised, even discussed by members 

of that particular, supposedly ‘subaltern’ group. This position is presumably justified partly with 

reference to some notion of retributive historical justice,3 but more pertinently by reference to the 

post-modernist belief that all knowledge allegedly is relative and contextually contingent, the truth 

therefore unattainable, and structured comparison between cultures inherently chauvinistic.4  

The discipline of law, being both methodologically and socially conservative, has managed to avoid 

many – but certainly not all! – of the pitfalls of these culture wars.5 The experience of law school 

across the globe today is remarkably similar, quite irrespective of the cultural context and the 

substantive differences in the legal order to be imparted. In the words of the fictitious Professor 

Kingsfield in the motion picture The Paper Chase about the misadventures of a student at Harvard 

                                                

2 Kenan Malik, “In Defense of  Cultural Appropriation,” New York Times, (14 June 2017); Bari Weiss, “Three Cheers for 
Cultural Appropriation,” New York Times, (30 August 2017).  
3 This is well expressed by one Madison Kantzer in his letter to the Editors of  the New York Times responding to Malik’s 
modest proposal above: “Considering that the history of  the West is based largely on its profiting from the exclusion and 
exploitation of  nonwhite groups, it is perfectly acceptable for black audiences not to want a white artist gaining fame from the 
lynching of  a young black man, Emmett Till, who was murdered by two white men not held accountable by an all-white jury.” 
“Letters to the Editor: Artists’ Cultural Borrowing,” New York Times (24 June 2017). 
4  See the foreword in Marshall Berman, All That is Solid Melts into Air: The Experience of  Modernity (New York: Penguin, 1988). 
With respect to the Islamic world, see Roxanne L. Euben, “Premodern, Antimodern or Postmodern? Islamic and Western 
Critiques of  Modernity,” Review of  Politics, Vol. 59(3), No. 3 (1997) pp. 429-59; Bassam Tibi, “Culture and Knowledge: The Politics 
of  Islamization of  Knowledge as a Postmodern Project? The Fundamentalist Claim to De-Westemization,” Theory, Culture and 
Society, Vol. 12(1), No. 1 (1995) pp. 1-24; Ian Almond, The New Orientalists: Postmodern Representations of  Islam from Foucault to 
Baudrillard (London: I.B.Tauris, 2007). For a damning critique in defence of  the scientific method, see Richard Dawkins, 
“Postmodernism Disrobed,” Nature, Vol. 394 (9 July 1998) pp. 141-43; Alan D. Sokal and Jean Bricmont, Fashionable Nonsense: 
Postmodern Intellectuals’ Abuse of  Science (London: Picador, 1999).  
5 See inter alia Mark Tushnet, “Critical Legal Studies: A Political History,” Yale Law Journal, Vol. 100(5), No. 5 (1990) pp. 1515-
44; Carrie Menkel-Meadow, “Feminist Legal Theory, Critical Legal Studies, and Legal Education Or the Fem-Crits Go to Law 
School,” Journal of  Legal Education, Vol. 38(1), No. 1 (1988) pp. 61-86.  
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Law School, the real task of the teacher of the law – and the corresponding challenge for its student 

– is not so much to impart substantive knowledge but the methodology, the habits of mind that 

distinguish the lawyer from the mere mortal: “You teach yourselves the law, but I train your minds. 

You come in here with a skull full of mush; you leave thinking like a lawyer.”6 

The interesting thing for a comparative lawyer, indeed for any legal academic, is the observation 

that the type of ‘mush’ students bring in their skulls to law school in their first year might indeed 

be highly contingent on the socio-economic and cultural context in which they have grown up. 

And while the quality of legal education certainly varies across institutions, partly contingent on its 

material endowment, the end result is remarkably similar across geographic boundaries, legal 

families, ethnic and linguistic divides. ‘Thinking like a lawyer’ is something that in its divergence 

from common sense will be immediately recognisable to anyone who has successfully navigated 

legal training, whether at Harvard Law School, the Universities of Tehran or Copenhagen, or here 

in Singapore.  

I will not attempt a definition of what thinking like a lawyer, much less being a lawyer, entails. For 

the purposes of this discussion it might be sufficient to postulate that such a state of mind exists, 

that these similarities extend and bind beyond national or cultural frontiers7 and create an epistemic 

community imbued with a certain esprit de corps that is superimposed on simultaneously existing, 

often antagonistic, alternative characteristics of race, religion, wealth, origin, etc.8 In other words, 

even if we are not necessarily able to define with precision what constitutes the modern legal mind, 

most of us recognise the commonality and “know it when we see each other.”9 

This commonality could now be a function of one of two things: either the very nature of law, that 

is norms imposed on society to regulate the behaviour of its members, functionally determines how 

                                                

6 “The Paper Chase (film),” WikiQuote, available at: https://en.wikiquote.org/wiki/The_Paper_Chase_(film), accessed on: 13 
September 2017. 
7 On this aspect, see further Emanuel Adler, Communitarian International Relations: The Epistemic Foundations of  International 
Relations (London: Routledge, 2005); Idem, “The Emergence of  Cooperation: National Epistemic Communities and the 
International Evolution of  the Idea of  Nuclear Arms Control,” International Organization, Vol. 46(1), No. 1 (1992) pp. 101-45. On 
that latter aspect, see especially Abram Chayes, “An Inquiry into the Workings of  Arms Control Agreements,” Harvard Law Review, 
Vol. 85(5), No. 5 (1972) pp. 905-69. Chayes stresses the universal dependence of  administrations on legally-trained staff  and 
legally-formulated instructions that work quite independently of  ideological or political differences of  the communities in which 
they operate, pp. 914–16 and 935–37. 
8 See generally Hugh T. Miller and Charles J. Fox, “The Epistemic Community,” Administration & Society, Vol. 32(6), No. 6 
(2001) pp. 668-85.  
9 To paraphrase the well-known dictum by the US Supreme Court Justice Potter Stewart in his concurring opinion in Jacobellis 
v. Ohio: “[U]nder the First and Fourteenth Amendments criminal laws in this area are constitutionally limited to hard-core 
pornography. I shall not today attempt further to define the kinds of  material I understand to be embraced within that shorthand 
description; and perhaps I could never succeed in intelligibly doing so. But I know it when I see it, and the motion picture 
involved in this case is not that.” 378 U.S. 184, 197 (1964), (citations omitted, Stewart, J., concurring). For a discussion, see Paul 
Gewirtz, “On “I Know It When I See It”,” Yale Law Journal, Vol. 105 (1996) pp. 1023-47. 
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these rules are to be studied, implemented, passed on. If this is the case, it should not be surprising 

to see that those dealing with these tasks have developed similar approaches, worldviews, 

methodologies and, eventually, corporate identities. We know this to be true of physicists,10 medical 

doctors11 or, especially, soldiers,12 so why would it not be true of lawyers as well? In this logic, the 

profession meets a universal social need, whose solutions are likely to be similar,13 therefore training 

and mental outlook of those charged with meeting this need will converge.14 

Alternatively, however, one could argue that the law is a special field of human activity, which 

beyond vacuous generalities about norms and their social function actually is meant to embody 

difference, to mark off one identity from another. As Paul Kahn puts it, “law is, in part, constitutive 

of the self-understanding of individuals and communities.”15 Anyone dealing with political Islam 

in the most cursory manner will be aware of the special role ascribed in historical and contemporary 

debates on the role of religious law in the social enterprise. The slogan that “Islam is the solution” 

generally does not refer to an ethical, political or economic programme as such but generally is 

                                                

10 The role of  nuclear physicists or medical doctors in recognising and working to alleviating the risk of  nuclear war as a 
consciously professionally organised, transboundary group has been described for instance by Matthew Evangelista, Unarmed 
Forces: The Transnational Movement to End the Cold War (Ithaca, N.Y: Cornell University Press, 1999). 
11 See for instance Michael J. Gunn and Hilaire McCoubrey, “Medical Ethics and the Laws of  Armed Conflict,” Journal of  
Armed Conflict Law, Vol. 3 (2), No. 2 (1998) pp. 133-61; Hans-Jürgen Geiger and R. M. Cook-Deegan, “The Role of  Physicians in 
Conflicts and Humanitarian Crises. Case Studies from the Field Missions of  Physicians for Human Rights, 1988 to 1993,” Journal 
of  the American Medical Association, Vol. 270(5), No. 5 (1993) pp. 616-20; Leslie C. Green, “War Law and the Medical Profession,” 
Canadian Yearbook of  International Law, Vol. 17 (1979) pp. 159-205.  
12 In the foreword to his seminal study, Keegan recounts the peculiarities that separate soldiers from civilians, irrespective of  
their cultural and political backgrounds: “Soldiers are not as other men – that is the lesson that I have learned from a life cast 
among warriors. That lesson has taught me to view extreme suspicion all theories and representations of  war that equate it with 
any other activity in human affairs. … in externals there are three distinct warrior traditions. Ultimately, however, there is only one 
warrior culture. Its evolution and transformation over time and place, from man’s beginning to his arrival in the contemporary 
world, is the history of  warfare.” John Keegan, A History of  Warfare, Pimlico Military Classics (New York: Alfred A. Knopf, 1993), 
p. xvi.  
13 This basic insight forms the basis of  much institutional, regime and integration theory. One of  the foundational texts in the 
genre is David Mitrany, The Functional Theory of  Politics (London: St. Martin’s Press, 1975). See also Peter M. Haas, “Introduction: 
Epistemic Communities and International Policy Coordination,” International Organization, Vol. 46(1), No. 1 (1992) pp. 1-35; 
Emanuel Adler and Peter M. Haas, “Conclusion: Epistemic Communities, World Order, and the Creation of  a Reflective Research 
Program,” International Organization, Vol. 46(1), No. 1 (1992) pp. 367-90.  
14 The need to scientifically prepare, plan and execute military campaigns led to the creation of  military academies and, 
eventually, general staff  colleges. The first true military academy is believed to have been Johannes von Nassau’s Schola militaris, 
existing 1617-1623 in Siegen, which despite its short-lived existence set the standards for the curriculum and esprit de corps that 
came to define the genre. Hale describes this and five other such academies set up between 1570 and 1629 in Germany and 
France, and on whose model the existing military academies of  St. Cyr, Sandhurst, etc. were created. John Rigby Hale, War and 
Society in Renaissance Europe 1450-1620 (New York: St. Martin’s Press, 1985), pp. 285, 237-42. Discussed in Keegan, A History of  
Warfare, pp. 344–47. 
See also Samuel P. Huntington, The Soldier and the State: The Theory and Politics of  Civil-Military Relations (Cambridge: Belknap Press 
of  Harvard University Press, 1957); Eliot A. Cohen, Citizens and Soldiers: The Dilemmas of  Military Service, Cornell Studies in Security 
Affairs (Ithaca, N.Y.: Cornell University Press, 1985); Ebrahim Afsah, “The End of  Militarism. Civil-Military Relations in the 
Federal Republic of  Germany,” Dissertation, Trinity College, University of  Dublin (Dublin, 2008). 
15 Paul W. Kahn, “Freedom, Autonomy, and the Cultural Study of  Law,” Yale Journal of  Law and the Humanities, Vol. 13(2), No. 
2 (2001) pp. 141-71, p. 141.  
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synonymous with the demand for the replacement of the existing law of the land with the shari’a,16 

generally it its most atavistic, most intolerant, most narrow version focused on a small number of 

highly visible, usually draconian measures.17  

This centrality of the religious law of Islam, however, is not a modern, let alone a partisan 

ideological phenomenon. The Iranian-American philosopher Seyyed Hossein Nasr expressed it 

some time ago as follows: “religion to a Muslim is essentially the Divine Law.”18 The pre-eminent 

German legal orientalist Josef Schacht expressed it likewise:  

“Islamic law is the epitome of Islamic thought, the most typical manifestation of the Islamic 
way of life, the core and kernel of Islam itself. …Islamic law is a particularly instructive 
example of a ‘sacred law’. It is a phenomenon so different from all other forms of law ... 
[even] Jewish law and Canon law are sensibly different.”19 

These statements were made in the 1960s, well before the onset either of viscerally violent political 

Islam and without reference to post-colonial identity politics.20 We see the same matter-of-factly 

acknowledgment of fundamental (if not necessarily hostile) difference in the well-meaning 

foreword written by the US Supreme Court Justice Robert H. Jackson to one of the early 

mainstream (and still influential) introductions to Islamic law compiled by Khadduri and Liebesney 

in 1955:  

“Islamic law offers the [Western] lawyer a study in dramatic contrast ... its striking features 
relative to our law are not likeness but inconsistencies, not similarities but contrarities. In its 
source, its scope and its sanctions, the law of the Middle East is the antithesis of Western law.”21 

Justice Jackson wrote this assessment not to convey a value judgment, but to prepare (and interest) 

the reader in the serious methodological and practical challenges of engaging with a different legal 

culture. Assumptions derived from one’s own legal training and knowledge of the socio-political 

context in which law operates are often wrong and thus “can be the source of considerable 

                                                

16 Philip Carl Salzman, “When They Proclaim “Islam is the Answer,” What is the Question? The Return to Political Islam,” 
Journal of  the Middle East and Africa, Vol. 2(2), No. 2 (2011) pp. 129-52; Kristen Stilt, “Islam is the Solution: Constitutional Visions 
of  the Egyptian Muslim Brotherhood,” Texas International Law Journal, Vol. 46(1), No. 1 (2010) pp. 73-108.  
17 Sami Zubaida, Law and Power in the Islamic World (London: I.B. Tauris, 2005), pp. 57, 159, 208.  
18 Seyyed Hossein Nasr, Ideals and Realities of  Islam (Westport, Conn.: Praeger, 1966), p. 95, emphasis added.  
19 Joseph Schacht, An Introduction to Islamic Law (Oxford: Oxford University Press - Clarendon, 1964), pp. 1–2.  
20 On that aspect see generally the foundational text by Aimé Césaire, Discourse on Colonialism (New York: Monthly Review 
Press, 2000 [1950]). See also Ngũgĩ wa Thiongʼo, Moving the Centre: The Struggle for Cultural Freedoms (London and Nairobi: 
Heinemann African Writers Series, 1993).  
21 Majid Khadduri, “International Law,” in: Law in the Middle East, Vol. 1. Origin and Development of  Islamic Law, ed. by Majid 
Khadduri and Herbert J. Liebesny (Washington, D.C.: The Middle East Institute, 1955) pp. 349-72, p. v, emphasis added.  
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misunderstanding.”22 But if the history, social relevance, normative substance and methodological 

structure of Islamic law is as different from Western law as these authors make it out to be, what 

is meant by my above claim that there exists a transnational epistemic community with similar esprit 

de corps derived from similar professional interests and obtained after similar training? 

 The short answer would be that the training dispensed to law students around the world is in fact 

rather similar, geographic and cultural differences notwithstanding. And the reasons for this 

similarity lie only partly in the first argument given above, the functionally similar role that played 

by law and legally trained professionals in any social enterprise. For it is equally true that the law 

simultaneously serves as a marker of identity and deliberate differentiation between social groups, 

as indicated by Kahn above. In no other contemporary group is this element more clearly expressed 

than in Muslim communities around the world. Demands for personal status laws and tribunals in 

Canada or the UK23 are an expression of exactly this desire for differentiation as is the never-ending 

obsession with the ‘meaning’ of Pakistan24 or Islamisation in Egypt.25  

It is for the purposes of this present paper not necessary to evaluate to what extent this desire is 

ultimately a problematic preference, because the very notion of an “Islamic state, judged by any 

standard definition of what the modern state represents, is both an impossible and inherently self-

contradictory concept.”26 But whatever the validity of the concept and irrespective of the 

motivation behind the widespread demand for a greater role of Islamic law, it is submitted that 

despite considerable normative and methodological differences and despite the role of Islamic law as 

a marker of a deliberately differentiated identity, lawyers trained in majority-Muslim legal systems 

still belong to the above described epistemic community of those who had the ‘mush’ of common 

sense removed and taught to ‘think like a lawyer.’ And by this is meant nowadays to think like 

                                                

22 Russell A. Miller, “A Rose by any Other Name? The Comparative Law of  the NSA-Affair,” in: Privacy and Power: A 
Transatlantic Dialogue in the Shadow of  the Nsa-Affair, ed. by Russell A. Miller (Cambridge: Cambridge University Press, 2017) pp. 63-
94, p. 64.  
23 Werner Menski, “Islamic law in British courts: Do we not know or do we not want to know,” in: The Place of  Religion in 
Family Law: A Comparative Search, ed. by Jane Mair and Őrűcű, Esin, European Family Law Series 30 (Mortsel: Intersentia, 2011) 
pp. 15-36.  
24 Faisal Devji, Muslim Zion: Pakistan as a Political Idea (Cambridge, Mass.: Harvard University Press, 2013); Martin Lau, “Islam 
and the Constitutional Foundations of  Pakistan,” in: Constitution-Making in Islamic Countries: Between Upheaval and Continuity, ed. by 
Rainer Grote and Tilmann Röder (New York: Oxford University Press, 2012) pp. 171-200; Husnul Amin, “From Islamism to 
Post-Islamism. A Study of  a New Intellectual Discourse on Islam and Modernity in Pakistan,” Dissertation, Erasmus University 
(Rotterdam, 2010); Feisal Khan, “Corruption and the Decline of  the State in Pakistan,” Asian Journal of  Political Science, Vol. 15(2), 
No. 2 (2007) pp. 219-47; Seyyed Vali Reza Nasr, “Pakistan: Islamic State, Ethnic Polity,” Fletcher Forum of  World Affairs, Vol. 2(1), 
No. 1 (1992) pp. 81-92.  
25 Stilt, “Constitutional Visions of  the Egyptian Muslim Brotherhood”; Maurits Berger and Nadia Sonneveld, “Sharia and 
National Law in Egypt,” in: Sharia Incorporated. A Comparative Overview of  the Legal Systems of  Twelve Muslim Countries in Past and 
Present, ed. by Jan Michiel Otto (Leiden: Leiden University Press, 2010) pp. 51-88.  
26 Wael B. Hallaq, The Impossible State: Islam, Politics, and Modernity’s Moral Predicament (New York: Columbia University Press, 
2012), p. i.  
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someone schooled in positivism and the methods of Western rational law.27 Without restating an 

argument I made at some length elsewhere,28 it is sufficient to point out with Weber that any sacred 

law, based on ultimately inscrutable revelation and the postulation of bounded human reason, is 

fundamentally at odds with the formally-rational modern idea of law.29 

The dominant role played by Western notions of formalism and comprehensive legal rationality is 

the result of the historical political dominance of Western colonial powers, but also the prestige 

and eminent superiority of this way of ordering public and economic life.30 Some have regretted 

the demise of traditional forms of law and the corresponding marginalisation of traditional 

educational institutions.31 Whether regrettable or not, and whatever the internally impressive forms 

of learning dispensed in such traditional institutions,32 it is apparent that the legal systems in all 

Muslim-majority countries, to say nothing of those where Muslims live as minorities, are structured 

very much like those in the non-Muslim world. Zubaida has addressed the apparent paradox 

between popular desires for Islamisation and the resilience of Western models accurately with 

respect to Egypt, which is quite representative of developments elsewhere, including 

fundamentalist Iran: 

“It is interesting to note that in this broad project the Muslim Brotherhood seems to have 
no opposition. A measure of the Islamization of Egyptian society has been the near 
unanimity on the desirability of conforming to the shari‘a. Some gesture in this direction has 
been part of the programme of every party in successive elections. … We may ask, if there 
is such general agreement, then why the contests and why is the shari‘a not legislated 
forthwith? All parties, including the Muslim Brotherhood, recognize that the process of legal 
transformation must be gradual and measured, … Clearly, a wholesale application of the 
shari‘a would bring about disruptions and embarrassments.”33 

                                                

27 The origin of  this way of  thinking have been well described in Harold J. Berman, Law and Revolution: The Formation of  the 
Western Legal Tradition (Cambridge, Mass.: Harvard University Press, 1983); Idem, Law and Revolution II: Impact of  the Protestant 
Reformations on the Western Legal Tradition (Cambridge, Mass.: Harvard University Press, 2003).  
28 Ebrahim Afsah, “Contested Universalities of  International Law. Islam’s Struggle with Modernity,” Journal of  the History of  
International Law, Vol. 10 (2008) pp. 259-307, pp. 282–84.  
29 Max Weber, Wirtschaft und Gesellschaft. Grundriss der verstehenden Soziologie (Frankfurt am Main: Zweitausendeins, 2005), pp. 
448–614. See generally Scott Lash and Sam Whimster (eds.), Max Weber, Rationality and Modernity (London: Routledge, 2014 
[1987]). 
30 Brian Z. Tamanaha, “The History and Elements of  the Rule of  Law,” Singapore Journal of  Legal Studies (2012) pp. 232-47.  
31 Wael B. Hallaq, “Sharii’a: Theory, Practice, Transformations,” (2009), p. 2.  
32 For insightful accounts of  such learning that has survived into the modern period, see Roy Mottahedeh, The Mantle of  the 
Prophet (New York: Simon & Schuster, 2014); Hans Munk Hansen, Johannes Pedersen, and Jakob Skovgaard-Petersen, Al-Azhar 
(Copenhagen: Forlaget Vandkunsten, 2006).  
33 Zubaida, Law and Power in the Islamic World, p. 167.  
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What are the implications of this enduring dominance of Western positivist legal methodology, 

and what inferences can we draw for the proper approach to teaching the sacred law of Islam in 

contemporary law school, whether in the West or in the East? 

II. Taking Islamic Law Seriously: Justice and the Rule of Law 

Working in Muslim-majority countries offers certain challenges for the legal professional, whether 

engaged in development, humanitarian, commercial or civil work. As in any other foreign 

jurisdiction, the legal professional coming from the outside will rely on domestic counsel to advise 

on the intricacies of the local legal system. The role of Islamic law certainly poses such a challenge, 

but is in principle not qualitatively different from that posed by the intricacies of Chinese, Japanese, 

Indian or African law. It is therefore eminently possible, even necessary, to approach professional 

legal work in the Islamic world de lege artes, as a professional task requiring the same methodological 

rigour as anywhere else.  

Naz Modirzadeh, teaching public international law at Harvard, has thus demanded some years ago 

that we need to “take Islamic law seriously,” meaning that its normative positions and 

methodological approaches need be measured by the same standards as ‘normal’ international and 

constitutional law.34 Why is this exhortation even necessary in light of the above stated undisputed 

centrality of legal (not just ethical) standards for the religion of Islam? We remember that Josef 

Schacht described Islamic law as the “epitome of Islamic thought,”  “the core and kernel of Islam 

itself,” only to continue to highlight the peculiarly dominant role of the discipline of law: 

“The very term fikh, ‘knowledge’, shows that early Islam regarded knowledge of the sacred 
Law as the knowledge par excellence. Theology has never been able to achieve a comparable 
importance in Islam”.35  

The centrality of Islamic jurisprudence, of fiqh, can therefore not really be overemphasised. When 

demanding to take this system “seriously,” Modirzadeh must therefore mean something more than 

then traditional reverence shown in the Islamic civilisation towards this nomos and its practitioners, 

the fuqaha. Her point is the difficulty of approaching a normative system, which deals with liturgical, 

ethical and legal norms in a deliberately undifferentiated and all-encompassing manner; a system, 

which simultaneously addresses in the forum externum visible and sanctionable acts, as well as 

invisible thoughts and motivations in the forum internum of one’s individual conscience. The 

                                                

34  Naz K. Modirzadeh, “Taking Islamic Law Seriously: INGOs and the Battle for Muslim Hearts and Minds,” Harvard Human 
Rights Journal, Vol. 19 (2006) pp. 191-234. 
35  Schacht, An Introduction to Islamic Law, p. 1. 
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challenge is therefore whether such a system can be ‘law’ in the proper jurisprudential sense and 

whether it can be analysed according to the strictures of comparative law. To approach this 

question, permit me a brief excursus to clash of legal cultures and expectations that arose after the 

re-unification of my other homeland, Germany. 

“We wanted justice; but all we got was the rule of law.” This is the bitter adage with which the 

East-German artist Bärbel Bohley summarised the disappointment of an entire generation of anti-

communist dissidents faced with the manifest shortcomings of transitional (penal) justice after 

unification. Her obituary in the leading conservative daily remarks that this harsh verdict has 

remained an indictment “for an entire generation of West-German politicians.”36 The West-

German professor of public law Ingo von Münch interpreted this statement as “the search for 

justice for the victims. Those responsible had to be taken to account, but not in the sense of blind 

revenge.”37 Committed to the rule of law and its formal procedural standards, the state proved 

unable to reliably convict the manifestly guilty, especially the former head of state, Erich Honecker. 

His colleague Josef Isensee accepts this assessment, and here we find an important parallel to the 

Muslim societies with which we are concerned in this paper. He states that the “Germans of the 

GDR experienced something like a culture shock,” indeed “since the introduction of the Basic Law 

they are experiencing a ‘rule of law shock.’” The victims, who had hoped for just retribution for 

the injustices they endured, were now realising “that the protections of the rule of law are also 

being enjoyed by the perpetrators; something which many believe should only benefit them (as 

victims).”38 This, according to Isensee, is the inherent dilemma of a state dedicated to the rule of 

law, namely that it finds it difficult to deploy its power to address earlier, illegal violence: “But the 

old injustice now festers, the demand for revenge festers, the demand for material justice festers. 

But the rule of law can meet this demand only rudimentarily, if at all.”39 

Before disentangling the critique of a disenchanted dissident, we do well to remember von Münch’s 

cautionary call that as a lawyer “one shouldn’t be all too hard” with an artist like Bohley, because 

the notion of the rule of law “isn’t all that self-evident even for lawyers.”40 While certainly true, one 

ultimately needs to agree with his colleague Bernd Rüthers, who saw in Bohley’s critique: 

                                                

36  Malzahn, “Sie wollte Gerechtigkeit und bekam den Rechtsstaat.” 
37 Ingo von Münch, “Rechtsstaat versus Gerechtigkeit?,” Der Staat, Vol. 33(2), No. 2 (1994) pp. 165-84, p. 167. 
38 Josef  Isensee, Veröffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer, Vol. 51 (1992), p. 134, during the recorded 
discussion. Cited by von Münch, “Rechtsstaat versus Gerechtigkeit?”, p. 167. 
39 Isensee,” p. 135. 
40 von Münch, “Rechtsstaat versus Gerechtigkeit?”, p. 169.  
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“an expression of an idealistic-utopian misconception about the possibilities of the rule of 
law. It is meant as a critique, but only accurately describes the best that a state can deliver 
… To accuse that state of being unable to deliver justice because it is bound by the strictures 
of formal procedure means to misunderstand the character of the liberal-democratic rule of 
law.”41 

It is precisely this misunderstanding about the basic character of the modern bureaucratic state and 

the role that law plays in its operation, which lies at the basis of many of the romanticised but ill-

informed notions about the possibilities of Islamic law to function as a repository of communal 

desires for justice. 

III. The Shock of Modernity 

The previous discussion about the necessary but difficult accounting for past injustice is highly 

relevant for our understanding of most Muslim societies. Egypt before and after the changes of 

2011; Iran before and after its Revolution of 1979, but especially with respect to the extra-judicial 

mass-murder of political prisoners in 1988, which played a large role during the recent presidential 

elections;42 Afghanistan, Syria, Yemen, Somalia in the entire epic breath of their suffering; the list 

is far too long to be presented here in anything approaching a comprehensive account. The 

potentially redeeming effect of extrajudicial score-setting after the end of a dictatorship that Isensee 

entertains half in jest as a remote possibility has often been tried out throughout the Muslim world, 

without the hoped for restorative outcome:  

“If there had been a ‘night of the long knives,’43 in which the unjust system would have been 
destroyed through the eruption of violence and the thirst for justice and revenge had been 
quenched with blood, there would have been an exigence for peace and universal 
reconciliation.”44 

                                                

41 Bernd Rüthers, Das Ungerechte an der Gerechtigkeit. Fehldeutungen eines Begriffs, 3. Auflage (Berlin: Mohr Siebeck, 2009), p. 151.  
42 Kaveh Shahrooz, “With Revolutionary Rage and Rancor: A Preliminary Report on the 1988 Massacre of  Iran’s Political 
Prisoners,” Harvard Human Rights Journal, Vol. 20 (2007), p. 227; Ervand Abrahamian, Tortured Confessions: Prisons and Public 
Recantations in Modern Iran (Berkeley: University of  California Press, 1999a); Niki Akhavan, “Contested Narratives of  the Present,” 
Radical History Review, Vol. (105), No. 105 (2009) pp. 177-84.  
43 The term refers to the infamous internal purge that took place in Nazi Germany from 30 June to 2 July 1934, code-named 
Operation Kolibri or better known as Röhm-Putsch, in which Hitler extra-judicially moved action against the leaders of  the formerly 
allied SA (Sturmabteilung) to consolidate his power. These murders have most odiously been justified by Carl Schmitt, “Der Führer 
schützt das Recht,” Deutsche Juristenzeitung, Vol. 15 (1934), p. 38. For a discussion, see Detlev F. Vagts, “Carl Schmitt’s Ultimate 
Emergency: The Night of  the Long Knives,” The Germanic Review, Vol. 87(2), No. 2 (2012) pp. 203-9; Hans Jörg Sandkühler, 
“Nach dem Unrecht. Verbrechen gegen die Menschlichkeit, Gerechtigkeit im Strafrecht und Grenzen des Rückwirkungsverbots,” 
in: Gerechtigkeit in transkultureller Perspektive, ed. by Sarhan Dhouib (Baden-Baden: Nomos, 2016) pp. 43-76.  
44 Isensee,” p. 135. 
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Anyone remotely familiar with the failed transformation processes for example in Afghanistan or 

Iraq would readily attest to the importance of credible transitional justice.45 The nefarious legacy 

of having failed to hold the perpetrators accountable is evident, but it could certainly not be argued 

e contrario that extrajudicial settlements have yielded better outcomes, whether in Romania, Libya 

or elsewhere. There are a host of difficult and important challenges to be addressed, both politically, 

legally and ethically. The socially dominant role of Islamic law in the societies with which we are 

concerned here complicates these issues further. What its practical contribution should be in this 

respect is not readily apparent, despite efforts like the much discussed article by Frank Vogel on 

the accountability of terrorists under classical Islamic law.46 

But important as these questions undoubtedly are, let’s for the purpose of our discussion return to 

a much more fundamental analogy between the Muslim world and the post-communist transitional 

processes. We recall that von Münch recognised that the former citizens of the defunct GDR 

found themselves overnight in a new governmental, economic, political and social reality, thereby 

experiencing a “culture shock,” even a “rule of law shock.”47 This is evidently a correct observation 

of considerable importance in German and European discourse, not least due to continuing large 

differentials in both income and societal norms between the old and the new Länder and member 

states of the European Union.48 

Without denigrating these substantial (and growing) differences in attitudes and perspectives, it 

should not be forgotten that East Germany was linguistically and culturally extremely similar to the 

state in which it later assimilated, possessed an extremely capable public administration and, by 

                                                

45 Michael Gibson, “MIlitary Justice in Operational Settings, Peacekeeping Missions and Situations of  Transitional Justice,” in: 
Military Justice in the Modern Age, ed. by Alison Duxbury and Matthew Groves (Cambridge: Cambridge University Press, 2016) pp. 
381-96.  
46 Frank E. Vogel, “The Trial of  Terrorists under Classical Islamic Law,” Harvard International Law Journal, Vol. 43 (2002) pp. 
53-64. 
47 von Münch, “Rechtsstaat versus Gerechtigkeit?”, p. 168. 
48 Here one can point to the enduring problems with respect to the institutional role of  and jurisprudence emanating from 
the constitutional courts in Poland and Hungary. In a widely-observed speech in July 2014 in in Băile Tuşnad, Romania, the 
recently re-elected Hungarian Prime Minister Viktor Orbán declared that Hungary were to “abandon liberal methods and 
principles of  organizing society” in order to build a new “illiberal state.” Michael J. Boyle, “The Coming Illiberal Order,” Survival, 
Vol. 58(2), No. 2 (2016) pp. 35-66, p. 35. 
These tendencies are in many respects a reversal of  the previously dominant, comprehensively shared desire by elites and publics 
in these societies to embrace the West-European normative and institutional consensus. This striving had been described by 
Jürgen Habermas as a “catching-up revolution,” which deliberately sought to import the constitutional principles already in place 
in the West. Jürgen Habermas, Die nachholende Revolution (Frankfurt am Main: Suhrkamp, 1990), p. 1.  
This conscious striving and the deliberate reliance on Hand Kelsen and the German-Austrian constitutional court practice has 
been well described by the then president of  the Hungarian constitutional court, László Sólyom, “The Role of  Constitutional 
Courts in the Transition to Democracy with Special Reference to Hungary,” International Sociology, Vol. 18(1), No. 1 (2003) pp. 133-
61. 
For a discussion and comparison with the drastically different attitudes in the Muslim world, see Ebrahim Afsah, “Guides and 
Guardians: Judiciaries in Times of  Transition,” in: Judges as Guardians of  Constitutionalism and Human Rights, ed. by Martin Scheinin, 
Helle Krunke, and Marina Aksenova (London: Edward Elgar, 2016) pp. 251-77. 
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global standards, a remarkably high standard of living, as correctly observed by an American 

economist prior to its collapse: 

“The GDR is a world-ranking industrial country, with the highest standard of living in the 
socialist bloc. The problem faced by the Socialist Unity Party (SED), however, is the 
tendency of consumers to compare their living standards not to their poorer socialist 
neighbours, but the west, especially the more affluent Federal Republic.”49 

If the citizens of the world’s seventeenth richest nation experienced a “culture shock” and social 

anomie on joining the forth richest nation,50 and in the face of its new legal system even a “rule of 

law shock” despite their largely identical legal traditions, we get an inkling of the uprooting and 

loss of direction experienced by the societies of the South. The advent of modernity occurred here 

much faster, imposed from the outside, associated with much less agency and led to far greater 

economic and social dislocations than in Europe and its cultural dependencies.  

A not inconsiderable factor is here the role of Islamic law as a marker of identity. It served and 

continues to serve as “a language of rejection,” as Fouad Ajami described it with reference to 

Glifford Geertz. Especially in the colonial situation, which Geertz described as a “clash of selves,” 

did religion became a refuge, a safe haven in which to seek shelter from a hostile, incomprehensible 

world. It became a means to safeguard one’s own authentic identity amidst the all-too apparent 

and overwhelming experience of defeat and inferiority.51 For as Geertz correctly noted, “the only 

thing the colonial elite was not and, a few ambiguous cases aside, could not become was Muslim.”52  

The incomplete and highly conflictual reception of the modern bureaucratic state into virtually all 

political communities across the globe is, of course, closely connected to the historical 

phenomenon of colonialism. But while this expansion was accompanied by military coercion, it 

does not follow that in the absence of colonialism traditional societies could have persisted with 

their indigenous ways of communal life amidst increasingly closer global connections. The 

expansion of Western economic and governmental models is therefore driven by ultimately 

inescapable material factors, by their operational superiority over traditional ways of organising 

public life.53 The American political scientist Kenneth Waltz described this as the “sameness effect” 

                                                

49 Ian Jeffries, “The GDR in Historical and International Perspective,” in: The East German Economy, ed. by Ian Jeffries, 
Manfred Melzer, and Eleonore Breuning (London: Taylor & Francis, 2017 [1987]) pp. 1-11, p. 1.  
50 XXX  Check global rankings in 1989. 
51 Foad Ajami, The Arab Predicament. Arab Political Thought and Practice since 1967, 17th ed. (Cambridge: Cambridge University 
Press/Canto, 2007), p. 68.  
52 Clifford Geertz, Islam Observed (New Haven: Yale University Press, 1968), p. 64.  
53 Weber summarised the process accurately: “Experience tends universally to show that the purely bureaucratic type of  
administrative organization – that is, the monocratic variety of  bureaucracy – is, from a purely technical point of  view, capable of  
attaining the highest degree of  efficiency and is in this sense formally the most rational known means of  exercising authority over 
human beings. It is superior to any other form in precision, in stability, in the stringency of  its discipline, and in its reliability. It 
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through which the individual actors in any competitive system will be forced to adopt innovations 

from each other or risk destruction, resulting in a structural process of assimilation of all actors.54 

The expansion of common economic and governmental models, both through coercion, structural 

pressure but also adaptive choice, has created a strong demand for ‘authentic’ forms of law and 

politics, supposedly more in line with situated traditions.55 While this counter-reaction is universal 

and an integral part of modernisation as such,56 its particular manifestation as the demand to erect 

genuine Islamic public orders has attained particular salience,57 not least due to highly violent 

manner in which these demands are being expressed.58  

Irrespective of the manner in which the social and psychological fallout of the modernisation 

process plays out, the underlying process is driven by the class of different modes of production 

and the resulting material differences in economic production, political and military power, and the 

mentioned continuing adaptation brought about by systemic competition. This applies not least to 

the manner in which the state and its civil service are organised.59 Huntington stresses therefore 

that states are differentiated less by their normative outlook but rather their capabilities: 

“The most important political distinction among countries concerns not their form of 
government but their degree of government. The differences between democracy and 
dictatorship are less than the differences between those countries whose politics embodies 
consensus, community, legitimacy, organization, effectiveness, stability, and those countries 
whose politics is deficient in these qualities.”60 

According to him, both East and West Germany belonged “in the category of effective rather than 

debile political systems.”61 States in the first and so-called second world had in common that they 

                                                

thus makes possible a particularly high degree of  calculability of  results for the heads of  the organization and for those acting in 
relation to it. It is finally superior both in intensive efficiency and in the scope of  its operations, and is formally capable of  
application to all kinds of  administrative tasks. The development of  modern forms of  organization in all fields is nothing less 
than identical with the development and continual spread of  bureaucratic administration. This is true of  church and state, of  
armies, political parties, economic enterprises, interest groups, endowments, clubs, and many others. Its development is, to take 
the most striking case, at the root of  the modern Western state.” Weber, Wirtschaft und Gesellschaft, p. 164; Idem, Economy and Society. 
An Outline of  Interpretive Sociology, ed. by Guenther Roth and Claus Wittich (Berkeley: University of  California Press, 1978), p. 223. 
54  “Competition produces a tendency toward the sameness of  the competitors.” Kenneth Neal Waltz, Theory of  International 
Politics (Reading, Mass.: Addison-Wesley, 1979), p. 127. 
55  See here the interesting approach suggested by Hallaq, The Impossible State: Islam, Politics, and Modernity’s Moral Predicament. 
56 See generally, Marshall Berman, The Politics of  Authenticity: Radical Individualism and the Emergence of  Modern Society (London: 
Verso, 2009).  
57 Ali Mirsepassi, “Intellectual Life after the 1979 Revolution,” Radical History Review, Vol. (105), No. 105 (2009) pp. 168-76.  
58 Sadiq Jalal al-Azm, “Time Out of  Joint. Western Dominance, Islamist Terror, and the Arab Imagination,” Boston Review 
(2004).  
59 See in this respect Daniel Kaufmann, Aart Kraay, and Massimo Mastruzzi, Governance Matters IV, World Bank Policy 
Research Working Paper 3630, World Bank, Washington, D.C. (June 2005), available at: http://www-
wds.worldbank.org/external/default/WDSContentServer/IW3P/IB/2005/06/15/000016406_20050615140310/Rendered/PDF
/wps3630.pdf, accessed on: 22 June 2015. 
60 Samuel P. Huntington, Political Order in Changing Societies (New Haven: Yale University Press, 2006 [1968]), p. 1.  
61  Ibid. 
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possessed adaptive, coherent political institutions, which permit them to take decisions, legitimise 

them and carry them out effectively.62 It is the relative weakness of their political institutions that 

characterises states in the so-called third world, not least the absence of effective public 

administrations and an under-developed public law. Economists agree that institutions and 

governance are important. The so-called ‘intangible capital’ present in the minds and behaviour of 

people represents the “overwhelming form of capital.”63 Difficult to measure precisely but of 

unquestionable importance, the individual factors that make out intangible capital can be identified. 

With reference to current econometric models it has been underlined that public law is of 

disproportionate importance: 

“The list of assets that potentially constitute the residual [that is: intangible wealth] includes 
human capital, social capital, and the quality of institutions. The regression analysis shows 
that school years per capita and rule of law account for the largest share of the residual: at 
the aggregate level, rule of law explains nearly 60 percent of the variation in the residual, 
while human capital explains another 35 percent. These results present a plausible menu for 
development policy. In addition, it is hoped that these results will stimulate new research.”64 

Fukuyama has described the emerging academic consensus as follows, “poor countries are poor 

not because they lack resources, but because they lack effective political institutions.”65 This 

consensus notwithstanding, we know fairly little about how these all-important institutions have 

historically come into being, and less still about how these can be created or transplanted into 

places which lack them.66 

It is apparent that the reception of the modern Western model of law and governance has not 

worked particularly well in the Islamic world.67 Beginning with the invasion of Egypt by French 

troops in 1798, the encounter with modernity has been experienced by the entire Muslim world as 

                                                

62 “All three countries [The United States, Great Britain, and the Soviet Union] have strong, adaptable, coherent political 
institutions: effective bureaucracies, well-organized political parties, a high degree of  popular participation in public affairs, 
working systems of  civilian control over the military, extensive activity by the government in the economy, and reasonably 
effective procedures for regulating succession and controlling political conflict. These governments command the loyalty of  their 
citizens and thus have the capacity to tax resources, to conscript manpower, and to innovate and to execute policy. If  the 
Politburo, the Cabinet, or the President makes a decision, the probability is high that it will be implemented through the 
government machinery.” Ibid. 
63 Kirk Hamilton, Katharine Bolt, and Giovanni Ruta, Where is the Wealth of  Nations? Measuring Capital for the 21st Century 
(Washington, D.C.: World Bank, 2006), p. 6. 
64 Ibid., pp. 98–99.  
65 Francis Fukuyama, The Origins of  Political Order. From Prehuman Times to the French Revolution (London: Profile Books, 2012), p. 
14. 
66  Idem, “Why There Is No Science of  Public Administration,” Journal of  International Affairs, Vol. 58(1), No. 1 (2004) pp. 189-
201. 
67  I have discussed this reception at some length in Afsah, “Contested Universalities of  International Law.” The practical 
result of  this failed reception are discussed in Idem, After the Spring: Democratic Aspirations and State Failure, Course Manual 
(Copenhagen: Centre for Comparative and European Constitutional Studies (CECS), University of  Copenhagen, 2017). 
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an externally imposed, deeply unjust and humiliating process.68 As this process and the intellectual 

engagement with it constitutes one of the central questions of oriental studies, we can dispense 

here with an exhaustive presentation of the discourse, not least the dogmatic charge of ‘orientalism’ 

that is levelled at anyone deviating from the ‘received truth’ that all culpability lies with the West 

and/or colonialism.69 

V. The Shari’a as a ‘Language of Justice’ 

It has been one of the declared aims of the ‘orientalist’ critique to highlight the independent 

civilizational achievements of oriental peoples.70 Wael Hallaq addresses this desideratum expressly 

when he declares (without offering much supporting evidence) that pre-Islamic Arabia had been a 

part of the near-eastern cultural and legal space and that the new religion therefore did not have to 

import Byzantine or Persian law. According to him, this dominant narrative is problematic for a 

proper understanding of Islamic law: 

“To view the new Muslims as desert dwellers who, before embarking on their conquests, 
lived an impoverished life of nomadism and tribalism can only lead to a theory in which all 
Muslim cultural forms, including legal institutions, were borrowings from the high imperial 
cultures of north, especially that of Byzantium. Such a view would comport with the now 

                                                

68 The literature on this issue is copious; see inter alia Muhammad Khalid Masud, Armando Salvatore, and Martin van 
Bruinessen (eds.), Islam and Modernity: Key Issues and Debates (Edinburgh: Edinburgh University Press, 2009); Ashk Dahlén, Islamic 
Law, Epistemology and Modernity - Legal Philosophy in Contemporary Iran, rev. ed., Middle East Studies: History, Politics, and Law (New 
York: Routledge, 2003); Joseph Ellul, “Islam and Modernity,” Oikonomia, Vol. October (3), No. 3 (2003) pp. 24-36; Bernard Lewis, 
What Went Wrong? The Clash between Islam and Modernity in the Middle East (London: Weidenfeld & Nicolson, 2002); Wolfgang 
Schluchter, “Hindrances to Modernity: Max Weber on Islam,” in: Max Weber & Islam, ed. by Toby E. Huff  and Wolfgang 
Schluchter (New Brunswick, NJ: Transaction Publishers, 1999) pp. 53-138.  
69 The deliberately polemical tone of  a recent book review is quite instructive in this respect: “Edward Said, May Peace Be 
Upon Him, regarded Orientalism as an Occidentalist illusion, and the Orient itself  as “a theatrical stage affixed to Europe” upon 
which “Westerners” from Flaubert to Napoleon projected their lavish fantasies of  violent djinns and nymphomaniacal houris, 
which were ultimately more revelatory of  the psychic yearnings of  European culture than of  the daily lives of  diverse 
“Easterners”: Turks, Egyptians, Iranians and Syrians. 
Today, nearly 40 years after the publication of  “Orientalism,” Said’s thesis has been elevated to the status of  dogma in Western 
academe, and among Western writers who — having lost the public imagination and fighting increasingly internecine intellectual 
skirmishes — have taken to issuing soft fatwas against one another for the sin of  writing from the “perspective” or “experience” 
of  a person (a fictional person) of  another ethnicity or race. Meanwhile, Arabic and Persian writers — the Others themselves — 
keep being jailed, tortured and having their heads cut off.” Joshua Cohen, “A Prize-Winning French Novel About the Western 
Obsession With the East,” New York Times, (30 June 2017). 
A poignant critique of  the notion of  ‘orientalism’ and Saïd’s method of  argumentation is offered in Sadiq Jalal al-Azm, 
“Orientalism, Occidentalism, and Islamism: Keynote Address to “Orientalism and Fundamentalism in Islamic and Judaic 
Critique: A Conference Honoring Sadik Al-Azm”,” Comparative Studies of  South Asia, Africa and the Middle East, Vol. 30(1), No. 1 
(2010) pp. 6-13. 
70  Für eine extreme Anwendung dieses Desiderats verweise ich hier auf  Wilke, die den Duktus des unterdrückten Subalternen 
auf  die Bürger der DDR anwendet. In ihren Augen stellt der „ Rechtsstaatsdiskurs der Bundesrepubik [] einen besonderen Fall 
des Orientalismus [dar] – der diskursiven Produktion eines Ostens, den es einzuhegen galt.“ Christiane Wilke, “Östlich des 
Rechtsstaats: Vergangenheitspolitik, Recht und Identitätsbildung,” in: Der Osten, ed. by Sandra Matthäus and Daniel Kubiak 
(Wiesbaden: Springer, 2016) pp. 169-93, p. 169. 
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widespread perception of Muslims as backward, always in need of assimilating ‘western’ 
culture and values so as to keep pace with modernity and progress.”71 

In a different context, in his textbook on shari’a, he thus rejects such an ‘ontological imperialism.’72 

According to him, even common and supposedly universal notions such as ‘law’ or ‘reform’ are 

based on a “terminological and linguistic distortion” by  

“articulating various political and ideological positions that inherently assume the Shari’a to 
be deficient and in need of correction and modernizing revision. ‘Reform’ thus insinuates a 
transition, on the one level, from the pre-modern to the modern, and on the other, from the 
uncivilized to civilized. It is framed by a notion of universalist historicism in which the 
history of the Other merges into the major and defining currents of the European (read: 
universal) civilizational march.”73 

He therefore deems it misleading to describe Islamic law as ‘law,’ as this is tantamount: 

“to project, if not superimpose, on the legal culture of Islam notions saturated with the 
conceptional specificity of nation-state law, a punitive law that, when compared to Islam’s 
jural forms, lacks (note the reversal) the same determinant moral imperative.”74 

His textbook thus consciously sets out to show “how the shari‘a worked in premodern Islamic 

societies as a moral imperative.”75 Unlike most other legal cultures, Islamic law has historically never 

been a state instrument as such. It was created instead by private scholars and judges, who stood 

apart and largely independent of worldly power, if not in outright opposition to it. The law enjoyed 

its enforceability exclusively by virtue of voluntarily conceded popular legitimacy,76 not through the 

coercive power of the state: 

“Never could the Islamic ruling elite, the body politic, determine what the law was. This 
significant fact clearly means that, whereas in other legal cultures the body politic was the 
source of legal authority and power, in Islam this body was largely, if not totally, absent from 
the legal scene. The rise of doctrinal schools was the compensation, the alternative solution. 
The lack of governmental legal authority and power were made up for by the evolution and 
full emergence of the madhab, an entity which came to possess even greater legal authority 
than that produced in other cultures by the body politic.”77 

It is precisely this dualism that explains the enduring scepticism towards the political sphere as such 

and towards governmental power. It is reflected in the less than convincing efforts of constructing 

                                                

71 Hallaq, The Origins and Evolution of  Islamic Law, p. 26.  
72 Referring to Emanuel Lévinas, Idem, “Sharii’a: Theory, Practice, Transformations,” p. 4. 
73 Ibid., pp. 3–4.  
74 Ibid., pp. 2–3.  
75 Text on dust cover, my highlight, Ibid. 
76  The same aspect is stressed by Keddie with respect to shi’ism, Nikki R. Keddie, Modern Iran: Roots and Results of  Revolution 
(New Haven: Yale University Press, 2006). 
77 Hallaq, The Origins and Evolution of  Islamic Law, p. 204.  



Preliminary Draft. Please do not cite or attribute. 

 17 

practical political theory and in the curiously under-developed public law of Islam.78 State coercion 

was, of course, used historically to enforce the strictures of Islamic law, especially in criminal law, 

but this rarely met the exceedingly high (not to say outright unrealistic) procedural and ethical 

standards of fiqh. Instead, they were defined and applied outside the shari’a as siyasa, ta’zir, shurta.79 

As Zubaida correctly observes: “this largely arbitrary system of criminal justice, was, of course, 

wide open to corruption and the play of power and influence, and accounts of such incidences are 

legion.”80 Likewise Nagel: XXXX 

It is precisely against this historical background of arbitrary state power that the shari’a has found 

its social role as a ‘language of justice.’ It is the memory of this moderating role as an incontestable 

yardstick of decency that largely accounts for the overwhelming popular desire in almost all 

Muslim-majority societies to accord the shari’a a greater role.81 Zubaida explains further:  

“And contrary to the current image of the shari’a and its courts based on its functioning in 
some modern authoritarian regimes, shari’a judges historically tended to be sparing in the 
application of corporal punishments of amputations and executions. These were undertaken 
more freely by the rulers. The shari’a enjoyed ideological resonance as a high, indeed sacred, 
standard of justice.”82 

Hallaq argues that the societal and historical significance of this legal system lies precisely in its role 

as a measure of justice. He thus recejts the attempt by Western scholarship to grasp Islamic law as 

a distinctly legal entity, because doing so is ipso facto part of a “colonial discourse and doctrine [which 

is] cumulatively but programmatically designed to decimate the Shari’a and replace it with Western 

codes and institutions.”83 Islamic law does not sharply distinguish between law and morality, which 

Western scholarship treats as a key weakness. Hallaq sees this negative assessment as part of a 

deliberate strategy of undermining the value of Islamic civilisation: 

“The absence of distinction becomes a clear and undoubtable liability, for when we speak 
of any law, our paradigmatic and normative stance would be to expect that that law must 
measure up against what we consider to be ‘our’ supreme model. The moral dimension of 
Islamic law, in language and in its conceptional derivation, is thus dismissed as one of the 
causes which rendered the law inefficient and paralyzed. The morality that is so enshrined 

                                                

78 XXX Insert Nagel XXX  
79 For an interesting account of  the discussions after the Islamic Revolution in Iran on banning torture and its subsequent 
legalisation under the rubric of  ta’zir, see Aida Ghajar, “Islamic Torture is Still Torture,” IranWire, 25 August 2017, available at: 
https://iranwire.com/en/features/4784. See also, Ervand Abrahamian, Tortured Confessions: Prisons and Public Recantations in Modern 
Iran (Berkeley: University of  California Press, 1999b); Human Rights Watch, Codifying Repression: An Assessment of  Iran’s New Penal 
Code, HRW, New York (29 August 2012), available at: https://www.hrw.org/report/2012/08/28/codifying-
repression/assessment-irans-new-penal-code, accessed on: 18 September 2017., especially Chapter 7. 
80 Zubaida, Law and Power in the Islamic World, p. 58.  
81 Ibid., p. 167.  
82 Ibid., p. 220.  
83 Hallaq, “Sharii’a: Theory, Practice, Transformations,” p. 2.  
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in it introduces an ideal element distancing it from messy and disorderly social and political 
realities. Morality is there fated to be dismissed as rhetoric, nothing more. Its adverse effects 
in the law are cause for lament, but not usually for analysis”.84 

Hallaq’s textbook follows his rejection of this paradigm persistently. It thus tries to re-define the 

presumed weaknesses of Islamic law, namely its refusal to distinguish between religious, ethical and 

legal norms, and its highly idealised structure derived from its genesis out of the work of private 

scholars. In Hallaq’s reading, these weaknesses become the true strength of Islamic law. In his 

alternative historical account, the fuqaha become the heroes of resistance against arbitrary state 

power, establishing thereby the enduring attractiveness of the normative body they created as the 

repository of the popular longing for justice: 

“They produced the law and they accumulated the highest forms of authority, namely, the 
epistemic and the moral. They, the mujtahids and the leading muftis, were thus the public 
intellectuals who spoke truth to power, social and religious morality being their guide.”85 

The absence of a comprehensive public law oriented to solving practical problems of actual 

governance, seeking to define, legitimise and limit the state thus becomes redefined as a major 

achievement. Hallaq reaches a somewhat surprising, ahistorical conclusion, in explicit opposition 

to the modern state and those legal professionals who work within the conceptional framework of 

modern constitutionalism.86  

VI. Situating the Rule of Law  

Hallaq claims that the rule of law is by no means a modern notion, tied to the existence of a modern, 

bureaucratically institutionalised constitutional system, but an idea, which had found its most 

perfect expression in the premodern Islamic community. Like the East-German dissident Bohley, 

he is convinced that the ultimate aim of any legal system is the pursuit of justice. This is an explicit 

aim of idealistic Islamic legal theory, but downplayed in the cold formal rationality of modern law. 

This superiority derives precisely because Islamic law developed separately from the state, and saw 

state power as inherently illegitimate and dependent on validation by religious law: 

“The dire need for political legitimacy imposed on the ruling powers the imperative of 
compliance with the law … It was this reality – which made the approval of the men of law 

                                                

84 Ibid.  
85  Ibid., p. 370. XXX check with source 
86 Ibid.  
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indispensable to the acts of politics – that gave formative Islam what we call today the rule 
of law.”87 

While psychologically pleasing and in line with his self-chosen task of re-establishing the value of 

Islamic civilisation,88 it is submitted that this interpretation does not conform to the empirical 

record,89 for the notion of ‘oriental despotism’ as popularised by Weber is, alas, not an invention 

by ill-meaning Western scholarship.90 The notion of the rule of law deployed by Hallaq and in many 

similar apologetic accounts is ahistorical and imprecise. This is not particularly surprising given the 

prestige enjoyed by the concept despite its fluidity: 

“the notion of the rule of law is perhaps the most powerful and often repeated political ideal 
in contemporary global discourse. Everyone, it seems, is for the rule of law. The rule of law 
is a major source of legitimation for governments in the modern world. … [Yet] this 
universally popular notion is elusive – seemingly hard to pin down. Legal theorists have 
called it an ‘essentially contested concept’. This elusiveness might partially explain its 
universal appeal. The rule of law is like the notion of ‘the good’. Everyone is for the good, 
although we hold different ideas about what the good is.”91 

Having acknowledged its appeal and difficulty of demarcation, Tamanaha goes on to offer an 

explicitly stripped-down definition that deliberately does not include contested, historically and 

culturally contingent ideas like democracy or human rights: 

“The rule of law means that government officials and citizens are bound by and abide by 
the law. I repeat: government officials and citizens are bound by and abide by the law. This 
is a simple and basic definition. I have selected it because it is a proposition that everyone 
who thinks about the topic would agree with. Many who write about the rule of law would 
add more than this, but no one would say that the rule of law involves less than this. It is 
the minimum content of the rule of law. A society in which government officials and citizens 
are bound by and abide by the law is a society that lives under the rule of law.”92  

As Hallaq himself would be quick to concede, it is hard to see how any Muslim state, whether 

historical or contemporary, could be described as one in which “government officials and citizens 

                                                

87 Hallaq, The Origins and Evolution of  Islamic Law, p. 205.  
88 Idem, “Sharii’a: Theory, Practice, Transformations,” p. 2. 
89 Maxime Rodinson, “Islamischer Patrimonialismus: Ein Hindernis für die Entstehung des modernen Kapitalismus?,” in: 
Max Weber’s Sicht des Islams, ed. by Wolfgang Schluchter (Frankfurt am Main: Suhrkamp, 1987) pp. 180-89; Peter Hardy, 
“Islamischer Patrimonialismus: Die Mogulherrschaft,” in: Max Weber’s Sicht des Islams, ed. by Wolfgang Schluchter (Frankfurt am 
Main: Suhrkamp, 1987) pp. 190-216. See also inter alia Mehrzad Boroujerdi, Iranian Intellectuals and the West: The Tormented Triumph of  
Nativism (Syracuse, NY: Syracuse University Press, 1996). 
90  Curtis rejects “the misconception that the Orient was the constant victim of  Western imperialism and the view that 
Westerners cannot comment objectively on Eastern and Muslim societies.” In his book, he “views the European concept of  
Oriental despotism as based not on arbitrary prejudicial observation, but rather on perceptions of  real processes and behavior in 
Eastern systems of  government.” Michael Curtis, Orientalism and Islam: European Thinkers on Oriental Despotism in the Middle East and 
India (Cambridge: Cambridge University Press, 2009), p. i. 
91 Tamanaha, “The History and Elements of  the Rule of  Law,” p. 232.  
92 Ibid., p. 233.  
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are bound by and abide by the law.” Indeed, as the has stressed, it is precisely the arbitrary nature 

of state power that both historically and currently accounts for the appeal of Islamic law.93 The 

claim that Islamic law contains a notion of the rule of law comparable, if not superior, to that 

deployed in contemporary constitutional discourse, is furthermore based on a deliberate 

idealisation that ignores its internal inconsistency. As Johansen has, relying on Josef Schacht, 

convincingly argued, “moral and ethical norms do not always coincide in Islamic law.”94  

To the contrary, these two areas have always stood coexisted, reducing the tension between them 

has indeed always been of the central aims of the legal methodology of fiqh. But the reform 

movements of the 18th century and especially the Islamic modernism of the 19th and 20th centuries 

no longer accepted the historical scholastic compromise and thus  

“established in the name of religion and ethic an enduring tradition of anti-rationalism. The 
hope that the tension between both of these semantic areas could be removed and the 
identity of law, religion and ethics established, remains influential over centuries.”95  

It is one of the perplexing characteristics of Islamic political thought that the normative appeal of 

the initial small Prophetic community survived largely intact, massive historical upheavals 

notwithstanding.96 In that original community, guided by access to continuous divine revelation, 

the identity of law, religion and ethics was supposedly assured. The key – and unresolved – 

challenge for the fuqaha has been to assure that unity in the absence of direct access to guiding 

revelation after the Prophet’s demise. As Nagel shows convincingly in his magisterial account, the 

institution of the Caliphate quickly conceded both real power to usurpers possessing actual military 

power, as well as spiritual power to a largely independent class of legal scholars.97 

The dogma that the fuqaha developed recognised the necessity of a state to enforce the norms they 

formulated, but formally conceded no legislative or adjudicative role to the state. Actual governance 

and the evidently law-setting and judicial acts of the state remained dogmatically underdeveloped: 

                                                

93 Knut S. Vikør, “Inscrutable Divinity or Social Welfare? The Basis of  Islamic Law,” in: Philosophy of  Justice, ed. by Geir 
Fløstad (Dordrecht: Springer, 2015) pp. 139-55.  
94  Baber Johansen, “DIe sündige, gesunde Amme. Moral und gestzliche Bestimmung (Hukm) im islamischen Recht,” in: 
Contingency in a Sacred Law - Legal and Ethical Norms in the Muslim Fiqh`, ed. by Baber Johansen, Studies in Islamic Law and Society 
(Leiden: Brill, 1999) pp. 172-172, p. 172. 
95 Ibid., p. 188. See also Tilman Nagel, Die Festung des Glaubens: Triumph und Scheitern des islamischen Rationalismus (München: 
1988). 
96 Idem, “Identitätskrise und Selbstfindung: Eine Betrachtung zum zeitgenössischen muslimischen Geschichtsverständnis,” Die 
Welt des Islams (1979) pp. 74-97.  
97 Idem, Staat und Glaubensgemeinschaft im Islam: Geschichte der politischen Ordnungsvorstellung der Muslime. Band 1: Von den Anfängen bis 
ins 13. Jahrhundert (Wiesbaden: Artemis Verlag, 1981). 
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“law is created according to its methodology on sources entirely without the state, but exists in the 

world as concretely applied law only by virtue of the state.”98 

This discrepancy between dogmatic assertion and historic reality, this strange absence of realistic 

public law, this clinging to a Prophetic ideal without attempting the creation of organic laws able 

to define and bind governmental power is surprising. The enduring need for an effective and 

legitimate public law then lead in recent decades to the conceptional dead-end of Islamism.99 The 

true strengths of Islamic law lie therefore in private law, it is here that its methodology, created by 

private scholars and independent judges, fully comes into its own. Normative contestation 

notwithstanding,100 it is in the fields of family, inheritance, land, contract, and partly commercial 

law that Islamic law creates complex instruments that largely meet societal needs. But in the sphere 

of public law, the effectiveness and practicability of Islamic law remains largely symbolic, 

irrespective of comprehensive dogmatic claims made. 

And herein we find the crucial paradox in our understanding of Islamic public law: this rigid dogma, 

created by private scholars who took pride in ignoring all pragmatic concerns, obviously existed in 

a world that starkly differed from the ideal of political unity guided by Prophetic access to 

continuing revelatory guidance. Whatever standards of ‘good governance’ this dogma postulated, 

it was apparent that they would not be realisable in the here and now. Whenever this immutable 

dogmatic ideal clashed with the concrete political reality of worldly power, historically a 

compromise was found that dogmatically should have been impossible.101 

Islamic history shows countless examples of accommodating in principle irreconcilable dogmatic 

positions with the demands of political reality, in order to legitimise a host of actions and forms of 

governance that had little to nothing in common with the Prophetic ideal.102 This inevitable 

accommodation is described by al-Azm as follows:  

“each time in history that the idealist “no” came into collision with the historical “yes”, the 
general tendency of this history has always been towards a victory of the historical “yes” 

                                                

98  Baber Johansen, “Staat, Recht und Religion im sunnitischen Islam,” in: Contingency in a Sacred Law - Legal and Ethical Norms in 
the Muslim Fiqh`, ed. by Baber Johansen, Studies in Islamic Law and Society (Leiden: Brill, 1999) pp. 263-348, p. 269. 
99 Hallaq, The Impossible State: Islam, Politics, and Modernity’s Moral Predicament; Salzman, “The Return to Political Islam”; Sadiq 
Jalal al-Azm and Fawaz Gerges, Arab Nationalism, Islamism and the Arab Uprising, Transcript of  a talk at the LSE Middle East Centre 
(London: London School of  Economics, 30 November 2011), available at: 
http://www.lse.ac.uk/publicEvents/pdf/20111130%20Sadek%20Al%20Azm.pdf, accessed on: 21 December 2014.  
100  Conor McCormick-Cavanagh, “New Tunisian law takes long stride toward gender equality,” Al-Monitor (28 July 2017). 
101 Johansen, “Staat, Recht und Religion im sunnitischen Islam,” p. 345. 
102 Rüdiger Lohlker, Islamisches Völkerrecht: Studien am Beispiel Granadas (Bremen: Kleio Humanities, 2006). 
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over the idealist “no” to such a degree that it condemns the idealist point of view in an 
irrevocable manner, marginalizing it particularly to other times.”103  

VI. Methodological Considerations 

We remember that it is precisely this marginalisation that al-Azm and Zubaida have correctly 

identified, which Hallaq dismissed as an ‘orientalist programme’ in Western scholarship to 

deliberately denigrate the importance of the divine law in Islamic civilisation.104 Even if one ignores 

the obvious question about who should have devised such a ‘programme’ and for what purpose,105 

Hallaq and others nostalgia for the past raises one rather obvious issue. If the traditional system 

they describe meets so beautifully the demands for authenticity, justice and good governance, why 

then have many decades of independence not been sufficient to return it to its rightful statute? 

Despite Hallaq’s claimed moral superiority and despite Zubaida’s conceded almost universal desire 

for a greater role of the shari’a,106 no state has been able to (re-)introduce it comprehensively.107 

The reason lies in the unacceptable costs and the likelihood of collapse of a state machinery 

integrated in essential networks of collaboration which rely on bureaucratic law. That the 

wholesome introduction of shari’a law could not be achieved, whatever its normative desirability 

or not, is thus linked to functional necessities of modern governance and its institutional 

requirements, which quite irrespective of their possible colonial origins have developed, to 

paraphrase Jellinek, a “normative power of the factual.”108 

In other words: irrespective of the attractiveness of the “theonomic situation” of the original 

Prophetic community as a normative ideal, and irrespective of our assessment of the historical 

ability of the fuqaha to hold worldly power accountable to this normative ideal, the modern 

corporate state has become a reality that follows its own logic, which Muslims societies cannot 

evade. Mayer expressed this basic fact as follows: 

                                                

103  Quoted in Maurice Borrmans, “Catholiques et Musulmans: deux approches de la modernité,” Islamochristiana, Vol. 24 
(1999), p. 67 et seq, p. 69. 
104 Hallaq, “Sharii’a: Theory, Practice, Transformations,” p. 2. 
105 See further generally, Curtis, Orientalism and Islam: European Thinkers on Oriental Despotism in the Middle East and India.  
106 Zubaida, Law and Power in the Islamic World, pp. 167, 221. 
107 As Vogel shows, the Saudi Arabian legal order perhaps comes closest to the historically practices compromise between 
private fiqh and public siyasa, despite the many modern legal instruments, which have been introduced also into this legal order. In 
this respect, reference is only made to the so-called Basic Law as the proto-constitution of  the Kingdom. Frank E. Vogel, Islamic 
Law and the Legal System of  Saudí: Studies of  Saudi Arabia, Vol. 8 (Brill, 2000). 
108 Andreas Anter (ed.), Die normative Kraft des Faktischen: Das Staatsverständnis Georg Jellineks (Baden-Baden: Nomos, 2004). See 
also Idem, Max Weber’s Theory of  the Modern State: Origins, Structure and Significance (London: Palgrave Macmillan, 2014). 



Preliminary Draft. Please do not cite or attribute. 

 23 

“One is not judging an institution of an intact traditional culture by alien Western standards 
but examining Muslims reactions to imported legal concepts and to transplants in national 
legal systems, imports and transplants that they have dealt with for decades.”109  

It is therefore submitted that it is necessary, as Modirzadeh demanded at the outset of this paper, 

to take Islamic law, central as these norms are for the adherents of this religion, “seriously.” This 

requires not to dispense with the methodological strictures of the discipline, in the vain hope of 

glossing over incompatibilities. As her admonition was made in the context of human rights, one 

has to agree with her that currently practiced Islamic law in many areas contradicts international 

standards.110 Such contradictions can be identified in many areas where the practical, functional 

requirements of the modern corporate state and its economy clash with the traditional legal dogma. 

These requirements have created precisely a ‘normative power of the factual’ which has prevented 

even as ideologically motivated actors as the Iranian revolutionaries from achieving a wholesale 

transformation of the legal landscape.111 These contradictions are of a legal character and can be 

identified methodologically, they are not primarily theological or normative.112 

In order to thus treat this legal system seriously and to be able to approach important societal 

questions constructively, it is therefore necessary to approach the shari’a in a methodologically 

proper manner as a legal system, not as merely a deontology, and to distinguish it clearly from 

theology. Not surprisingly, this coincides with historical practice, as shown by Johansen in an 

illuminating essay: 

“In the tenth century, this question is definitely settled: a theologian is not a faqih and his 
opinion does not count in the consensus of fiqh scholars. … Fiqh in the sense of a normative 
system concerned with human acts is, from the eight century of our era onwards, 
increasingly viewed as providing the judiciary with the standards for judgements which are 
legitimate from the point of view of religious principles and ethics as well as of juristic 
methodology. … But the role of the fiqh scholars [] is not restricted to the production of 
legal rules to be applied by the courts: they lead debates on ethical as well as legal obligations 
and their norms address not only the courts but also the religious conscience of the 

                                                

109 Ann Elizabeth Mayer, Islam and Human Rights: Tradition and Politics (London: Pinter, 1991), p. 9.  
110  “The question of  ‘Islam and human rights’ is not, in fact, whether there is a conflict, but how such a conflict is to be 
addressed. The central issues concern who wins and who loses, how we understand the stakes, and what professional 
performances are presented in the process. The hand-wringing by Muslim scholars about whether a conflict exists is largely for the 
benefit of  a Western audience. The average Muslim acknowledges that, in application, there are significant differences between 
the two legal regimes.” Modirzadeh, “Taking Islamic Law Seriously: INGOs and the Battle for Muslim Hearts and Minds,” p. 194. 
111 Zubaida, Law and Power in the Islamic World, pp. 167, 221. See also Ziba Mir-Hosseini, “Sharia and National Law in Iran,” in: 
Sharia Incorporated. A Comparative Overview of  the Legal Systems of  Twelve Muslim Countries in Past and Present, ed. by Jan Michiel Otto 
(Leiden: Leiden University Press, 2010) pp. 319-72; Saïd Amir Arjomand, “Constitution-Making in Islamic Iran: The Impact of  
Theocracy on the Legal Order of  a Nation-State,” in: History and Power in the Study of  Law: New Directions in Legal Anthropology, ed. 
by June Starr and Jane Fishburn Collier (Ithaca, N.Y.: Cornell University Press, 1989) pp. 113-30. 
112 This is highlighted by Modirzadeh, who refrains from taking a position on the question whether a cultural or philosophical 
irreconcilability exists: “any religion committed to divine justice, mercy, charity, and goodwill towards others may be broadly 
consistent with human rights principles.” Modirzadeh, “Taking Islamic Law Seriously: INGOs and the Battle for Muslim Hearts 
and Minds,” p. 194. 
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individual Muslims. They discuss the legal and ethical implications of principles to be derived 
from the revelation … Theology (kalam) on the other hand is the branch of knowledge 
which provides rational proofs for religious truths. Whereas the fiqh, is a discipline which 
derives norms for human acts from the texts of the revelation, theology emphasises the 
authority or rational argument in defining God and the universe as objects of belief.”113 

It is, of course, true that fiqh deals simultaneously with legal, ethical and liturgical norms, and does 

not differentiate between them in a systematic manner. Early Western orientalists, like Goldziher 

and Christian Snouk Hurgronje, thought it therefore impossible to identify a clear cult, a law or an 

ethic, and thus described fiqh as a ‘deontology,’ from which neither individual rights nor solid legal 

methodology could be derived. Snouk Hurgronje concluded thus explicitly that European jurists 

were not qualified to investigate the history and systematic context of fiqh, precisely because a 

‘deontology’ is no ‘law’ and thus remains outside the purview of comparative law. It is thus a field 

which belongs to the discipline of anthropology, oriental or Islamic studies, but not the science of 

law.114 

This view has become largely accepted in Western scholarship, and the enduring influence of 

‘critical’ studies of various denominations have reinforced this notion. ‘Critical’ in the sense 

dominating Western academic discourse usually is synonymous with being critical of Western, 

especially colonial history, and being alert to the importance of context and situating social practices 

in their unique culture and normative system.115 Whatever the benefits of these approaches, they 

generally act as an impediment to dispassionate comparison, let alone evaluation of the 

effectiveness of legal institutions across cultural and geographic boundaries. Removing the study 

and dissemination of Islamic law from such artificial disciplinary silos by ‘mainstreaming’ (to use a 

‘critical’ term) into the normal disciplinary methods of law is not only likely to yield superior 

research results and improve the practical relevance of the investigation, it is ultimately also an act 

of emancipation.116 

                                                

113 Baber Johansen, “The Muslim Fiqh as a Sacred Law,” in: Contingency in a Sacred Law: Legal and Ethical Norms in the Muslim 
Fiqh, ed. by Baber Johansen, Studies in Islamic Law and Society (Leiden: Brill, 1999) pp. 1-76, pp. 2–3.  
114 Ibid., p. 45.  
115 The imposition of  such mental barriers is no longer exclusively the domain of  post-colonial studies, but has since been 
applied to ever more unlikely topics. For a somewhat extreme example, see the following article which claims that subjecting East 
German history to inquisitive eye of  Western rule of  law thinking is somehow equivalent to ‘orientalism,’ Wilke, “Östlich des 
Rechtsstaats: Vergangenheitspolitik, Recht und Identitätsbildung.” 
116  Sadiq Jalal al-Azm, “Orientalism and Orientalism in Reverse,” in: Collected Essays on Islam and Politics. Vol. 3: Is Islam 
Secularizable? Challenging Political and Religious Taboos (Berlin: Gerlach Press, 2014) pp. 27-56; Zaheer Baber, “Orientalism, 
Occidentalism, Nativism: The Culturalist Quest for Indigenous Science and Knowledge,” The European Legacy, Vol. 7(6), No. 6 
(2002) pp. 747-58; Boroujerdi, Iranian Intellectuals and the West: The Tormented Triumph of  Nativism; Curtis, Orientalism and Islam: 
European Thinkers on Oriental Despotism in the Middle East and India; Arndt Graf, Schirin Fathi, and Ludwig Paul (eds.), Orientalism and 
Conspiracy: Politics and Conspiracy Theory in the Islamic World (London: I.B. Tauris, 2011). 
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For the approach advocated historically by Snouk Hurgronje and in recent times by Hallaq and 

others removes the fiqh from any structured comparison with other legal systems and any attempt 

to situate Islamic law into a larger evolutionary model of social and cultural change.117 Not 

surprisingly, this has been precisely the aim of Weber’s distinctive approach. His attempt to create 

a comprehending/interpretative sociology and universal history required the functionally and symbolically 

equivalent social systems in different civilisations and cultures of global importance.118 Weber’s 

interest and method are explicitly eurocentric, but they require the structured comparison with other 

important cultures in order to understand the decisive factors explaining the different historical 

development: 

“If one is to define and explain the peculiarities of the entire occidental culture, why only 
here cultural phenomena like rational-methodical ways of life, rational corporate capitalism, 
rational corporate state, formally rational law, rational science and accord-harmonious music 
appeared, one has to compare this culture with others and identify, why these phenomena 
did not appear elsewhere.”119 

Weber made this comparison possible by creating the notion of ‘sacred law’ and its distinction 

between formal and material rationality.120 Josef Schacht took on this concept, simplified it and 

used it to not to devise a universal history, but to better understand Islamic law qua legal system.121 

It is in this methodological tradition of the comparative social sciences, and especially comparative 

law, through which Islamic law should be studied and taught. Only in this way can we take it 

seriously, and only in this way can answers to important contemporary constitutional questions be 

found.  

  

                                                

117  Johansen, “The Muslim Fiqh as a Sacred Law,” pp. 69–71. 
118 Max Weber, Wirtschaft und Gesellschaft. Grundriss der verstehenden Soziologie, ed. by Johannes Winckelmann, Studienausgabe 
(Tübingen: Mohr, 1980), pp. 56–70. Weber uses the term Lebensordnungen, which Johansen, relying on Guenther Roth, translates as 
functionally equivalent social systems. 
119 Quoted in Wolfgang Schluchter (ed.), Max Weber’s Sicht des Islams (Frankfurt am Main: Suhrkamp, 1987), p. 17. 
120 I have described the difference at some length in an earlier paper, especially with reference to its importance for the 
reception of  modern rational-bureaucratic law into the Islamic world, see Afsah, “Contested Universalities of  International Law.” 
121  He opens his enduringly influential textbook with this term and immediately acknowledges the lack of  differentiation that 
Goldziher and Snouk Hurgronje criticised as the reason for treating Islamic law as a mere deontology and which Hallaq later 
would celebrate as ground for its supposed moral superiority: “The sacred law of  Islam is an all-embracing body of  religious 
duties, the totality of  Allah’s commands that regulate the life of  every Muslim in all its aspects; it comprises on an equal footing 
ordinances regarding worship and ritual, as well as political and (in the narrow sense) legal rules.” But Schacht continues by 
indicating the possibility, indeed necessity, to separate ethical and liturgical norms from properly legal ones: “It is with these last 
that this book is concerned.“ Schacht, An Introduction to Islamic Law, p. 1. 
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