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THE FUTURE OF INTERNATIONAL COURTS

/// FOREWORD

The University of East Anglia Law School’s Public International Law Group is delighted to host a one-day
SLS-funded workshop on the future of international courts.
The objective of this workshop is to discuss the international adjudicative process, its current challenges
and its possible evolution. Discussions will not be restricted to a specific field in public international law.
While the process of public international litigation is without a doubt experiencing a continuous four
decades of innovation and expansion, certain changes seem to be looming. On the one hand, the judicial
process of certain tribunals is changing; there is more acceptance of civil society’s engagement than ever
before and rules are being amended in order to reflect principles such as transparency and inclusivity.
Courts are also increasingly communicating between themselves, as well as with an increasing number
of stake-holders. In some cases, courts have attempted to evolve in order to accommodate a demand
for wider expertise (e.g. trade and environment), a development that sometimes blurs the lines between
jurisdictions and applicable laws. On the other hand, some actors seem to be dissatisfied with the judicial
process and are either abandoning it (e.g. ICC) or attempting to reshape it (e.g. investment law). Some
tribunals are under unprecedented pressures from the most powerful states (e.g. WTO, PCA) and some
authors have commented on a ‘backlash’ against international courts and tribunals, that is being expressed
in different parts of the world, and which possibly undermines the authority and legitimacy of these courts.
The development of the judicial process, in light of this unprecedented backlash and pressures, is the topic
of this workshop.
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8:30-9:00
Registration/Coffee
		Earlham Hall Stables, Room 1.25
9:00-9:10
		

Introduction to the Workshop
Dr Avidan Kent (University of East Anglia)

9.10-10.00

Keynote Address

		Professor Karen Alter (Northwestern University)
		“The prospects for international courts in a time of nationalist-populism”

		Chair: Dr Jamie Trinidad (University of Cambridge)
10:00-11:15

Panel One: The role of external actors

		Chair: Dr Michael Hamilton
		
(University of East Anglia)
		Dr Jamie Trinidad (University of Cambridge) & Dr Avidan Kent (University of East Anglia)
		“Amici Curiae and the legitimacy of international tribunals”
		Dr Emily Haslam (University of Kent)
		“The International Criminal Court and the dissenting victim”
		
		Sondre Torp Helmersen (University of Oslo)
		“How the use of scholarship can affect the perception of international courts and tribunals”
11:15-11:30

Coffee Break

11:30-12.50

Panel Two: The future of international economic tribunals

		Chair: Dr Markus Gehring
		
(Univeristy of Cambridge/BIICL)
		
		Govert Coppens (Volterra Fietta)
		“International investment disputes: End of the road or a new beginning?”
		Zuzanna Godzimirska (University of Copenhagen)
		“(Re)claiming legitimacy at the WTO: A corpus based discourse analysis of the legitimation of
		
the Appellate Body”
		Jennifer Nettleton-Brom (Permanent Court of Arbitration)
		“Advancing the peaceful settlement of international disputes through innovations in accessibility,
		
procedural flexibility, and expertise”
		Daniel Ramos (WTO)
		“Addressing trade-related environmental policies in WTO disputes: a changing landscape”
12.50-13.45

Lunch
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13.45-14.30

Keynote Address

		Dr Tom Grant (University of Cambridge)
		“Control Mechanisms”

		Chair: Dr Nada Ali (University of East Anglia)
14.30-15:45

Panel Three: Adjudicating disputes in and around Europe

		Chair: Dr Nikos Skoutaris
		
(University of East Anglia)
		Dr David Yuratich (Royal Holloway, University of London)
		“Towards dissent at the CJEU: lessons from the ICJ and ECtHR?”
		
		Dr Joris Larik (Leiden University)
		“Litigating the “Breaking Point”: Brexit and the Court of Justice of the European Union”
		
Dr Iryna Marchuk (University of Copenhagen)
		“Increased litigation and rise of parallel proceedings in international courts:
		
what can we learn from Ukraine’s and Georgia’s action against Russia before the ICJ, ICC and ECtHR?”
15.45-16.00

Tea Break

16.00-16.45

Keynote Address

		Professor Bill Bowring (Birkbeck, University of London)
		“Russia and the European Court of Human Rights: Case Law, Compliance and Socialization Effects”

		Chair: Dr Simon Behrman (Royal Holloway, University of London)
16.45-17.00

Closing Remarks
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Panel One: The role of external actors
Dr Emily Haslam (University of Kent)
“The International Criminal Court and the dissenting victim”
		
It has become common place to observe that a central part of the International Criminal Court’s (ICC) claims to
legitimacy rests upon its claim to act on behalf of and in the name of victims. Nowhere is this more apparent than
through the ICC’s innovative victim participation regime. And yet since it has become operational, victim participation at
the ICC has been subject to extensive criticism concerning the regime’s effectiveness on the one hand and more broadly
concerning the ways in which victims are portrayed by and through the legal process on the other.
This paper asks how the ICC should respond to criticisms of victim participation and evidence of victim dissatisfaction
with victim participation in a context where the Court’s claims to legitimacy are intricately connected with the claim that
it acts on behalf of and for victims. In particular how does and how should the ICC respond to dissenting victims, that is
those who contest its procedures either specifically or in more general terms? Are concerns about victim participation
and is victim dissatisfaction constitutive of a “backlash” or are there forms of contestation that can be seen as
progressive for the court? How can progressive forms of contestation be identified and responded to without co-opting
and taming resistance? At heart of these questions is the proper place of victims in international criminal law. This paper
models different possible futures of the ICC’s relations with victims paying particular attention to the construction of the
“dissenting” victim in international criminal law.
Sondre Torp Helmersen (University of Oslo)
“How the use of scholarship can affect the perception of international courts and tribunals”
This paper aims to show how the use of scholarship by international courts and tribunals can affect how they are
perceived. Two main arguments concern ‘transparency’ and ‘diversity’: the perception of the international judiciary would
be improved if scholarship was cited more openly, and if scholarship from a more diverse range of writers was cited.
Both of these arguments must, however, be balanced against counterarguments. Some minor normative arguments
are also considered, including the role of scholarship in solving contested legal questions, that judges should engage
with arguments from scholarship, that judges should look for scholarship beyond the submissions of the parties, that
scholarship can be inaccurate, that writers are not always objective, and what to do when judges themselves have written
scholarship that is relevant to a case. The potential for regulating judges’ use of scholarship is considered as a normative
issue in its own right, with the conclusion being that regulation could improve the perception of the international
judiciary, while also helping to alleviate other legitimacy issues. A set of principles for the use of scholarship by judges is
therefore proposed.
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Panel Two: The future of international economic tribunals
Govert Coppens (Volterra Fietta)
“International investment disputes: End of the road or a new beginning?”
		
From being completely unknown by the broader public – and even largely unknown in legal circles – investor-State
disputes settlement, or “ISDS”, has become a highly contentious topic in a matter of just a few years. Moreover,
the proliferation of investment treaty claims has confronted a much broader and more diverse group of States with
appearing before an international tribunal. This includes highly developed States, which long had been spared this
prospect. Consequently, governments around the world have revisited the policies and agreements that for long had
not been the subject of much debate, not even in their respective parliaments. On a macro level, this development can
further be seen against the background of the global rebalancing of economic powers, mixing up earlier clear distinctions
between capital importing and capital exporting States, and an increased hostility towards internationalism in certain
quarters of European States and the United States, traditionally strong supporters of international trade and investment
agreements.
This development has led to proposals for changes to the ISDS framework. Some such reforms are partial, trying to
address certain concern while maintaining the essence of investment arbitration. An example is the Mauritius Convention
on Transparency in Treaty-based Investor-State Arbitration that will soon enter into force, which seems to have broad
international support. Other reforms are more fundamental, a prime example is the European Commission’s proposal for
an international investment court, which is developed at the regional level.
It remains to be seen which of the current – or yet to be developed – proposals will find favour globally and what
the timeline for their implementation will be. It should not be forgotten that the current dispute resolution system
is enshrined in thousands of investment treaties, most of which cannot be terminated with a simple pen stroke.
Nonetheless, it appears that investment disputes will go through many more evolutions in the coming decade than in the
previous two.
Zuzanna Godzimirska (University of Copenhagen)
“(Re)claiming legitimacy at the WTO: A corpus based discourse analysis of the legitimation of the Appellate Body”
In order to function effectively and ensure compliance with their decisions, international courts need to be perceived
as legitimate among their constituents. In order to do so, courts, like other institutions, engage in various legitimation
practices. Existing studies on the legitimation of international courts have examined such courts’ citation practices, their
interpretation techniques or selection of cases. Yet few of these studies have examined how such legitimating efforts
have been received by various court constituents, omitting an important component of legitimation. This paper aims at
addressing this gap by examining the discursive exchange that takes place between the WTO Appellate Body and WTO
Members’ within meetings of the Dispute Settlement Body. Employing corpus based discourse analysis of the Appellate
Body’s decisions, annual reports and press releases, on the one hand, and WTO Members’ discursive responses to these
on the other, this paper provides the first integrated study of discursive legitimation within one international court, the
WTO Appellate Body. Doing so, it sheds new light on how this international court (re)claims legitimacy in its interface
with its primary constituents, its Member states, before proposing recommendations on how it may do so with (even)
more success in the future.

www.uea.ac.uk/law

THE FUTURE OF INTERNATIONAL COURTS

8

/// ABSTRACTS

Panel Two: The future of international economic tribunals (continued)
Daniel Ramos (WTO)
		
“Addressing trade-related environmental policies in WTO disputes: a changing landscape”
Environment-related disputes under the World Trade Organization (WTO) dispute settlement system have traditionally
addressed trade-restrictive environmental policies and their justification under the “general exceptions” of the General
Agreement on Trade and Tariffs (GATT) or the policy space offered by the Agreement on Technical Barriers to Trade
(TBT). The string of highly relevant reports adopted by the Appellate Body (AB) of the WTO helped shine a light on the
interplay between these import-restrictive environmental policies and the rules of the multilateral trading system. Some
particular aspects of the WTO Dispute Settlement Mechanism (DSM) procedures, such as the process through which
Panel members are assigned, the technical support provided by the WTO Secretariat or the possibility of requesting the
assistance of outside experts, have also arguably played a role in ensuring that these complex issues were addressed in
a comprehensive manner, allowing for different perspectives to be fed into the legal procedure. Some key outcomes of
such procedures have been: the use of an evolutionary and systemic approach to the interpretation of WTO rules; the
recognition that WTO rules are not “in clinical isolation” from the rest of the body of public international law; and the
relevance of including the sustainable development principle in the preamble to the Marrakech Agreement Establishing
the WTO.
The changing landscape of international trade and the recognition of the opportunities offered by green and low-carbon
development pathways have started to change the nature in which environmental policies are addressed under WTO
rules. An increasing number of “green goods” are becoming of strategic interest to developing and developed economies
and the policies put in place to support or promote their production and consumption could involve the application of a
different set of trade rules. Some early examples, and lessons, can be drawn from recent disputes in the WTO involving
support measures targeting renewable energies. This changing landscape, however, still presents interesting questions on
how trade rules, WTO’s DSM and, ultimately, trade negotiators, will be called to address the issue and try to ensure that
trade can be harnessed as a potential vector for sustainable development.

Panel Three: Adjudicating disputes in and around Europe
Dr David Yuratich (Royal Holloway, University of London)
		
“Towards dissent at the CJEU: lessons from the ICJ and ECtHR?”
This comparative paper draws on the experience of the International Court of Justice (ICJ) and the European Court
of Human Rights (ECtHR) to argue that the Court of Justice of the European Union (CJEU) ought to allow dissenting
judgments. I argue that the practice of allowing separate opinions in the ICJ and ECtHR has been central to legitimising
the ICJ and the ECtHR courts within their broader legal fields, and that the CJEU should follow suit. In particular I focus
on the deliberative benefits that separate opinions would bring to the court and to the EU’s legal order.
There has recently been a renewed emphasis on constitutional reform in the EU. Leading accounts, such as Dawson and
de Witte (2016), seek re-conceptualise the EU along deliberative and republican lines. Particular attention has been paid
to the requirement that the EU creates new spaces for popular contestation of EU policy which in turn allow for greater
and more effective self-determination by EU citizens. The CJEU’s role in such accounts has essentially not changed from
previous work considering how to enhance deliberative norms in the EU, such as those by Curtin (1995) and Gerstenberg
(1997). Here the CJEU is generally conceptualised as an institution whose decisions can promote deliberative processes,
for example by broad interpretations of access to information laws, ensuring proper justification of decisions, and by
protecting decision making procedures which respect participation rights; the actual sites of deliberation remain outside
the court. (Continues overleaf)
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This procedural approach does not engage with the CJEU’s potential to become a site of and for deliberation in itself
by changing the format of its judgments. At present the CJEU provides a single collegiate judgment, which can be
characterised as a relic of a time when judicial unity was essential for developing integration through law. This goal has
been achieved and the time is right for the CJEU to respond to new democratic imperatives.
Allowing separate judgments can carry considerable deliberative benefits: for example, they encourage a more
comprehensive legal discussion, discourage unclear or terse compromise judgments, provide alternative jurisprudences,
and can catalyse debates about the direction of law and policy (Alder 2000; Lynch 2004; Guinier 2008; Hubner Mendes
2016). This is, as the paper seeks to demonstrate, evident within the history and practice of the ICJ and ECtHR. Against
this background, this paper argues that dissenting judgments provide a deliberative benefit confluent with the EU’s
current democratic requirements.
Dr Joris Larik (Leiden University)
		
“Litigating the “Breaking Point”: Brexit and the Court of Justice of the European Union”
This presentation will put the spotlight on a unique international/supranational court in one of the most momentous
developments in the history of European integration – the Court of Justice of the European Union (CJEU) and its
potential roles during and after the withdrawal process of the United Kingdom from the EU (“Brexit”). It will be argued
that while the CJEU has many different roles to play, political necessities will likely minimize its involvement. However, it
retains the power to derail the political process and can continue to exercise significant influence on the UK even after
withdrawal. Three phases can be distinguished:
Firstly, during the Brexit negotiations, infringement proceedings under Article 258 of the Treaty on the Functioning
of the European Union (TFEU) are an option to ensure compliance with EU law obligations of both the UK, the other
Member States and the EU institutions. For instance, the European Commission could start proceedings against the UK
for prematurely starting trade negotiations with third countries. Vice versa, the UK could use such proceedings in case
the EU institutions shut it out of ongoing (non-Brexit related) business. In addition, preliminary references from British
courts may still reach the CJEU in cases involving EU citizens’ and companies’ treatment in the departing UK. However,
given political exigencies and length of the judicial process, such cases remain unlikely.
Secondly, both the withdrawal agreement and the future trade agreement between the EU and the UK can be
subjected to review by the CJEU as to their compatibility with the Treaties under Article 218(11) TFEU. In case of such
incompatibility, these agreements could not enter into force unless amended.
Thirdly, post-Brexit, depending on the shape and content of the future EU-UK relationship, the CJEU can continue to
play an important role. While exercising jurisdiction directly over the UK as a third-country is unlikely (cf. EEA and the
EFTA Surveillance Authority), the CJEU will continue to be able to adjudicate on the EU27 Member States’ interactions
with the UK. Moreover, in case of a close and deep association, rules under a future EU-UK agreement may produce
direct effect within the EU (cf. the association agreement with Turkey) on which UK citizens (who would no longer be EU
citizens) could continue to rely.
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Panel Three: Adjudicating disputes in and around Europe (continued)
Dr Iryna Marchuk (University of Copenhagen)
“Increased litigation and rise of parallel proceedings in international courts:
what can we learn from Ukraine’s and Georgia’s action against Russia before the ICJ, ICC and ECtHR?”
Despite the ongoing discussion of the waning legitimacy of international courts, there is a growing tendency of increased
litigation and rise of parallel proceedings in international courts. Over the last years, we have witnessed that states
are keen on ‘forum shopping’ and tend to pursue complex litigation strategies by initiating parallel proceedings before
various international courts in order to maximize their chances to obtain effective remedies for the violations of their
rights. Nowadays, it is not uncommon that essentially the same dispute is being adjudicated by different international
courts, each from its own jurisdictional angle. By taking an example of Georgia and Ukraine that decided to pursue
parallel proceedings in different international courts (ICJ, ICC and ECtHR) as their litigation strategy to respond to
Russia’s warmongering actions, the paper will address the benefits and pitfalls of pursuing such complex litigation tactics.
A number of questions will be answered. Can international courts aid each other in the interpretation of international
law? Are we in the presence of judicial convergence or judicial fragmentation? Does the pressure exerted by bringing
action before various international courts lead to greater compliance? Do states maximize their chances to obtain
the relief sought by pursuing parallel proceedings? Is it the only possible ‘winning’ litigation strategy if a state is at
loggerheads with another state that has a more powerful geopolitical presence?
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