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ACTE CLAIR REVISITED: ADAPTING THE ACTE CLAIR CRITERIA TO 
THE DEMANDS OF THE TIMES

MORTEN BROBERG*

1. Preliminary references and national courts of last instance

The preliminary ruling procedure, contained in Article 234 EC (originally Art. 
177 EEC), has rightly been hailed as the “jewel in the Crown” of the European 
Court of Justice’s jurisdiction.1 The procedure enables the national courts of 
the Member States to request the European Court of Justice to provide a bind-
ing ruling on the interpretation or validity of a Community legal act, but leaves 
the application thereof to the national court.

In its second paragraph, Article 234 lays down when a national court may 
refer a question for a preliminary ruling; and in its third and last paragraph, the 
provision lays down when such court is obliged to make a preliminary refer-
ence. It follows from the latter paragraph that a national court whose decision 
cannot be appealed against (a court of last instance) is obliged to make a refer-
ence for a preliminary ruling where the answer to a question about the inter-
pretation or validity of Community law is required to resolve the dispute before 
it. Nevertheless, the European Court of Justice, in its famous CILFIT judgment,2 
has ruled, inter alia, that under certain circumstances the interpretation may be 
so obvious that courts of last instance may themselves establish the correct 
interpretation without having to refer the matter for a preliminary ruling. This 
is generally referred to as the acte clair doctrine.

More than a quarter of a century has passed since the acte clair doctrine was 
established in CILFIT so it seems only natural to ask whether the time is not 
now ripe for reviewing the CILFIT criteria; or – to be more explicit – one may 
ask whether by adjusting the unusually strict CILFIT criteria, the acte clair 
doctrine may not better meet the purpose underlying Article 234 in the Com-
munity of today. This is the question the present article sets out to consider.

* University of Copenhagen, Faculty of Law, and Danish Institute for International Studies. 
The author would like to thank Dr. Niels Fenger for taking time to comment upon and discuss 
the topic of this article. The usual disclaimer applies. 

1. Cf. Craig and de Búrca, EU Law – Text, Cases, and Materials, 4th ed., (Oxford University 
Press, 2008), p. 460.

2. Case 283/81, CILFIT, [1982] ECR 3415. Hereinafter simply referred to as CILFIT.
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First, in Section 2, the sometimes confl icting interests between the main 
action before the national court and the preliminary action before the Euro-
pean Court of Justice are examined. In Section 3 there is a proposal as to how 
the CILFIT criteria may be rephrased so as to better single out those cases that 
deserve to be examined by the Court of Justice. This proposal is followed, in 
Section 4, by an examination of how the Court of Justice has interpreted a 
provision in the Court’s Rules of Procedure that has important similarities to 
the CILFIT criteria. The proposal for adjustment advocated in this article 
would give the national courts of last instance an appreciably wider margin of 
discretion. There is thus a need for some appropriate mechanisms to ascertain 
a uniform and correct application of the adjusted CILFIT criteria. Such mech-
anisms are considered in Section 5. Finally, in Section 6, a conclusion is drawn 
as to whether, by adjusting the existing CILFIT criteria, the acte clair doctrine 
would be better able at meeting the purpose underlying Article 234 EC in the 
Community of today.

2. Main action and preliminary reference – the opposing interests

As pointed out above, in the CILFIT ruling, the European Court of Justice ac-
cepted that, in principle, a national court of last instance may refrain from 
making a reference for a preliminary ruling where the legal position is unam-
biguous, whilst it simultaneously laid down a number of conditions that are 
unusually diffi cult to satisfy in practice. Thus in CILFIT the Court said that the 
correct application of Community law should be “so obvious as to leave no 
scope for any reasonable doubt as to the manner in which the question raised 
is to be resolved” (para 16), and the national court or tribunal must be con-
vinced that the matter is equally obvious to the courts of the other Member 
States and to the Court of Justice. Nevertheless, the acte clair doctrine has at-
tained considerable importance in practice since the national courts of last in-
stance apply a signifi cantly more relaxed interpretation thereof.

Hence, there is a substantive difference between, on the one hand, the rath-
er strict interpretation of the acte clair doctrine which the European Court of 
Justice laid down in the CILFIT ruling and, on the other hand, the signifi cantly 
more relaxed interpretation that appears to be widely applied among national 
courts of last instance. This difference, it is submitted, to a large extent is due 
to the schizophrenic nature of the preliminary procedure; namely the cleavage 
between, on the one hand, the main action before the national court and, on the 
other hand, the preliminary procedure before the European Court of Justice. 
A national court may overcome the problems stemming from this cleavage 
between the main action and the preliminary procedure by simply refraining 
from making a reference. This option is not open to national courts of last in-
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stance, however, since these courts are not free to choose whether to make a 
reference or not.

The European Court of Justice’s increasing tendency to give highly fact-
specifi c rulings rather than abstract interpretations of general principle may be 
viewed as an attempt to accommodate some of the reservations of the national 
courts fl owing from the abovementioned cleavage.3 In practice, such fact-spe-
cifi c rulings are likely to resolve the main action. For example in the Euro-
wings case the Court of Justice ruled that “[t]he reply to be given to the 
national court is … that Article 59 of the Treaty precludes national legislation 
on trade tax such as that at issue in the main action”.4 A ruling like this leaves 
no room for the referring national court when it comes to its application to the 
facts of the main action. What is more, the more fact-specifi c a ruling is, the 
less it is likely to be genuinely useful for the purposes of application in other 
disputes.

Whilst a fact-specifi c approach is likely to constitute a very material help in 
solving the main action, it does appear to be at odds with the division of com-
petence under Article 234 EC. Moreover, whereas the fact-specifi c approach 
may be welcomed by the lower national courts, it is much less likely to be 
greeted with enthusiasm by the supreme courts of the Member States, since it 
implies a de facto transfer of the resolution of the main action to the Court of 
Justice in Luxembourg. Such transfer may be viewed as giving the Court of 
Justice “judicial superiority”5 over the national courts thereby “degrading” the 
supreme courts to a subordinate position.6 Put differently, it is arguable that the 
fact-specifi c approach may have a certain deterring effect as to the national 
supreme courts’ willingness to make preliminary references to the European 
Court of Justice.

3. The tendency to give highly fact-specifi c rulings has been pointed out by several legal 
commentators. See e.g. Weitzel, “La reformulation de la question préjudicielle” in Christianos 
(Ed.), Evolution récente du droit judiciaire communautaire, Vol. I (EIPA, 1994), p. 83 et seq. at 
p. 94; Rasmussen, EU-ret i kontekst, 5th ed., (Thomson, 2003), pp. 578–580; Jacobs, “The Effect 
of Preliminary Rulings in the National Legal Order”, in Andenas (Ed.), Article 177 References 
to the European Court – Policy and Practice (Butterworths, 1994) p. 29. According to Jacobs 
the rulings of the European Court of Justice have in reality resolved the main action in an ex-
tremely high proportion of cases.

4. Cf. Case C-294/97, Eurowings, [1999] ECR I-7447, para 46. For other illustrative exam-
ples, see Case C-130/92, Oto, [1994] ECR I-3281, para 21, Case C-284/95, Seymour Smith, 
[1991] ECR I-623, para 68, and Case C-77/02, Steinicke, [2003] ECR I-9027, paras. 58–59.

5. See likewise Craig and de Búrca, op. cit. supra note 1, p. 494.
6. See in support of this Rasmussen, The European Court of Justice, (GadJura, 1998), 

p. 152.
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On average it takes close to two years from the introduction of a prelimi-
nary reference before the European Court of Justice until a ruling is rendered.7 
As a consequence, a preliminary reference often entails a considerable prolon-
gation of the main action. This prolongation may not be a problem, if the deci-
sion in the main action is of considerable importance to the parties,8 if this 
decision is highly dependent upon the interpretation of some Community mea-
sure, and if the interpretation of the Community measure is clearly open to 
doubt. Where one or more of these three factors is not present, making a refer-
ence will normally be much less attractive to the parties in the main action, 
however.9

The problem basically is that the acte clair doctrine only attributes weight 
to the last-mentioned factor whereas, as a matter of principle, the two fi rst-
mentioned cannot be attributed any weight under the doctrine. This places the 
national court of last instance in a dilemma between the interests of the parties 
to the main action and the interests that are refl ected in the CILFIT ruling.

The national courts of last instance may avoid the problem by deciding the 
main action without reference to Community law.10 Often, however, this is not 
possible and so it follows from the CILFIT criteria that almost invariably the 
national courts of last instance are obliged to make a preliminary reference to 
the European Court of Justice. It is therefore not surprising that the national 
courts try to reconcile the opposing interests by fi ltering out those cases where 
a reference can best be justifi ed;11 and it seems only logical – from the point of 
view of the national court – to base this fi ltering exercise upon whether the 

7. In 2006 the average duration was 19.8 months, cf. Court of Justice of the European Com-
munities Annual Report 2006 (Offi ce for Offi cial Publications of the European Communities, 
2007) at p. 87. This calculation does not include cases terminated by an order removing the case 
from the register or cases terminated by an order declaring that there is no need to give a deci-
sion.

8. On this, see Ter Kuile, “To Refer or not to Refer”, in Curtin and Heukels, (Eds.), Institu-
tional Dynamics of European Integration (Martinus Nijhoff Publishers, 1994), p. 381 (at 
p. 382).

9. See, with particular regard to the considerable time it takes to deal with cases at the Euro-
pean Court of Justice, Bingham, “The National Judge’s View” in Andenas op. cit. supra note 3, 
p. 43, at pp. 45–46; Jarvis, The Application of EC Law by National Courts – The Free Movement 
of Goods (Oxford University Press, 1998), pp. 427–428, and Sankari, “EU Law in Finland and 
Sweden” 5 Europarättslig Tidskrift (2003), 508 at 532.

10. See for example, concerning English courts, Vaughan, “The Advocate’s View” in Ande-
nas, op. cit. supra note 3, p. 55 (at p. 61), and Jarvis, op. cit. supra note 9, at p. 425.

11. Sevón, “What do National Judges Require of the Court of Justice of the European Com-
munities?” in Regner, Eliason and Vogel (Eds.), Festskrift til Hans Ragnemalm (Juristförlaget i 
Lund, 2005), p. 287, at pp. 289–290, states that there are several courts of last instance in the 
European Union that, on their own, would cause a logjam at the ECJ if they fully lived up to the 
CILFIT criteria by referring all questions where European law is applied.
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main action justifi es a reference.12 In other words, one may reasonably assume 
that the national court of last instance will focus upon the three factors identi-
fi ed above when deciding on whether or not a reference shall be made. There-
fore, if the national court of last instance takes the view that the interpretation 
of the Community legal measure admits of no reasonable doubt, that this inter-
pretation is not crucial to the decision of the main action and that the main 
action has only limited importance to the parties, there is a strong incentive not 
to refer the question to the European Court of Justice; even though this con-
fl icts with the CILFIT criteria.

Up until now the European Court of Justice has never explicitly approved a 
digression from the CILFIT criteria. On the other hand, in its recent ruling in 
the Lyckeskog case, the Court of Justice was careful not to dismiss the possi-
bility that the criteria could be thus adjusted. Here the Swedish court asked 
whether “a court or tribunal within the meaning of the third paragraph of Ar-
ticle 234 EC [may] decline to request a preliminary ruling where it considers 
it clear how the questions of Community law in point must be decided, even if 
those questions are not covered by the doctrine of acte clair or acte éclairé?” 
The Court of Justice evaded answering the question, observing that the refer-
ring national court was not one of last instance.13

The fact that the CILFIT criteria almost invariably require national courts of 
last instance to refer questions whenever a case requires the interpretation of a 
Community legal provision, combined with the fact that from the perspective 
of the national courts this requirement is unacceptable, means that in practice 
other factors are taken into account when a national court of last instance is to 
decide whether or not to make a preliminary reference. It is submitted that this 
creates an appreciable risk that the national courts will interpret and apply 
Community law in a disparate manner and that a body of case law may be 
 created that is not in accord with the rules of Community law.

12. See e.g. Bingham, op. cit. supra note 9. Tridimas, “Knocking on Heaven’s Door: Frag-
mentation, Effi ciency and Defi ance in the Preliminary Reference Procedure”, 40 CML Rev. 
(2003), 9, at 42–43, provides an example from the House of Lords, namely Three Rivers District 
Council v. Governor of the Bank of England [2000] 2 WLR 1220. Other examples may be found 
in Jarvis, op. cit. supra note 9, pp. 427–428.

13. Case C-99/00, Lyckeskog, [2002] ECR I-4839, paras. 9, 20 and 21.
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3.  Adjusting the criteria – balancing the confl icting interests

The CILFIT criteria have on many occasions been the subject of criticism 
from academics, as is the case in this article. More importantly, in three elo-
quent opinions, Advocate Generals Jacobs, Tizzano and Colomer have consid-
ered the need to adjust the CILFIT criteria.14

Thus, in 1997 Advocate General Jacobs in the Wiener case15 took up the 
question whether it is necessary and appropriate, in view of the developments 
of the Community, for the European Court of Justice to rule in every case 
where a question of interpretation of Community law may arise. With respect 
to courts of last instance Jacobs proposed that in general they should only be 
obliged to make a preliminary reference where the question was of general 
interest. Jacobs pointed out a number of developments that supported this, if 
an evolutionary approach were adopted to the interpretation of Article 234 
EC.

In 2002 Advocate General Tizzano took up the question in his Opinion in 
Lyckeskog.16 Tizzano argued against what the referring Swedish court seemed 
to propose, namely a subjective test based simply on the national court’s con-
viction that it was in a position to resolve a question of Community law on its 
own in so far as the question – in the opinion of the national court – presented 
no problems of interpretation. Advocate General Tizzano added that the re-
quirement laid down in CILFIT that it should be “obvious” that there was no 
“reasonable doubt” did not constitute a further condition. On the contrary, the 
“obvious” requirement was a qualifi cation of “reasonable doubt” intended to 
emphasize that the doubt must really exist and must not be merely subjective. 
In the opinion of Tizzano, the CILFIT criteria gave courts of last instance 
“a substantial measure of discretion” and so he was anxious not to see the acte 
clair test exposed to an even higher degree of subjectivity and discretion.

More recently, in June 2005, Advocate General Colomer, in his Opinion in 
Gaston Schul,17 argued that the European Court of Justice should moderate the 
terms of the CILFIT case law and “adapt them to the demands of the times”. 
According to Colomer the criteria laid down in the CILFIT case were justifi ed 
at the time they were adopted, among other things because it had been neces-
sary to restrict the very liberal application of the acte clair doctrine by certain 
national courts. However, in his view the national courts’ knowledge of Com-

14. The ECJ itself has been careful not to either endorse or reverse the criteria laid down in 
CILFIT.

15. Case C-338/95, Wiener, [1997] ECR I-6495.
16. Lyckeskog, cited supra note 13.
17. Case C-461/03, Gaston Schul, [2005] ECR I-10513.
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munity law had considerably increased since the CILFIT judgment was given. 
Colomer equally argued that consideration of the need for the Court not to be 
overwhelmed with references for preliminary rulings also favoured giving na-
tional courts greater independence. This would allow the European Court of 
Justice to concentrate on cases which have general interest for the Community. 
Finally, the Advocate General observed that in those situations where the Court 
of Justice has relied on CILFIT it has made no reference at all to the require-
ment that the national court must be convinced that its counterparts in the 
other Member States and the Court of Justice would interpret the contested 
provision in exactly the same way.

As is clear from the above, the three Advocates Generals do not differ as to 
whether or not the national courts of last instance should be allowed some 
discretion. All three of them support allowing the national courts such discre-
tion. Rather, the difference of opinion relates to whether the CILFIT criteria 
allow the national courts of last instance such discretion today. Tizzano was of 
the view that the national courts of last instance do have this discretion, where-
as Jacobs and Colomer took the opposite view.

The opinions of the three Advocates General show, fi rstly, that also within 
the Court of Justice there is support for allowing the national courts of last 
instance some discretion with regard to the construction of the acte clair doc-
trine.18 Secondly, the fact that even the most distinguished Community law 
lawyers disagree with respect to the correct reading of the CILFIT ruling may 
be taken as a clear proof that it is time to review the criteria laid down in that 
ruling.

The starting point for reviewing the CILFIT criteria necessarily is the pur-
pose underlying Article 234 EC in general, and the third paragraph of the 
provision in particular. According to the European Court of Justice the purpose 
of Article 234 “is to ensure that Community law is interpreted and applied in 
a uniform manner in all Member States” and that “the particular objective of 
the third paragraph is to prevent a body of national case law not in accord with 
the rules of Community law from coming into existence in any Member 
State.”19 Thus, the principal purpose of Article 234 is to establish a generally 
applicable interpretation that goes beyond the confi nes of a single case.20 This 
purpose, it is submitted, does not allow national courts of last instance to take 

18. See also Lord Slynn of Hadley, former judge and advocate general at the Court of Jus-
tice, in his foreword to Anderson and Demetriou, References to the European Court (Sweet & 
Maxwell, 2002), pp. vi-vii.

19. Cf. Case 107/76, Hoffmann-La Roche, [1977] ECR 957, para 5, and Joined Cases C-35 
& 36/82, Morson and Jhanjan, [1982] ECR 3723, para 8.

20. Cf. the use of the phrases “a uniform manner” and “a body of national case-law”. See 
also A.G. Jacobs in para 55 in his Opinion in Wiener, cited supra note 15.
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into consideration the interests of the parties to the main action of not having 
a preliminary reference to the European Court of Justice. On the other hand, it 
is equally obvious that this purpose does not require a national court of last 
instance to refer any question of Community law that may be relevant for de-
ciding the main action. The CILFIT criteria should therefore be adjusted so 
that it is made clear that the cases which must be referred for a preliminary 
ruling under Article 234, third paragraph, are those where there is a general 
question going beyond the main action before the national court and where 
there is a genuine need for uniform interpretation.21 It is therefore submitted 
that the CILFIT criteria should be read as requiring that a national court of last 
instance is not obliged to make a preliminary reference where the correct ap-
plication of Community law does not leave any reasonable doubt as to the 
manner in which the question raised is to be resolved.22

4.  Article 104(3)(2) of the Rules of Procedure

During the proceedings in Lyckeskog the Commission suggested that the CIL-
FIT criteria should be interpreted in the light of Article 104(3)(2) of the Euro-
pean Court of Justice’s Rules of Procedure.23 This provision, which concerns 
“preliminary rulings and other references for interpretation”, is worded as fol-
lows:

21. See in this respect para 65 in A.G. Jacobs’ Opinon in Wiener, cited supra note 15. By 
making it clear that the question will go beyond the main action, the ECJ’s increasing tendency 
to give highly fact-specifi c rulings is likely to be brought to a halt. As observed in Section 2 
supra, this tendency may have exacerbated the national supreme courts’ hesitation towards mak-
ing preliminary references.

22. This, to a very considerable extent, is in line with the proposition of A.G. Jacobs in paras. 
64–65 in his Opinion in Wiener, cited supra note 15, but may be contrasted with the view of 
Edward, “Reform of Article 234 Procedure: The Limits of the Possible” in O’Keeffe and Ba-
vasso (Eds.), Judicial Review in European Union Law – Liber Amicorum in Honour of Lord 
Slynn of Hadley (Kluwer Law International, 2000), Vol. I, p. 119 (at pp. 122–123). According to 
Edward it is diffi cult to see the ECJ following the recommendations to relax the criteria, if the 
Court is to respect the wording and the purpose of Art. 234. The proposal set out in this article 
only concerns the duty to refer: even if a national court of last instance is not obliged to make a 
reference it still may refer a question if it considers this relevant to decide the main action. This 
is also the situation today, cf. Case C-340/99, TNT Traco, [2001] ECR I-4109, para 35.

23. Cf. the very last paragraph of the report for the hearing in Lyckeskog, cited supra note 13, 
as well as para 53 in A.G. Tizzano’s Opinion in the same case. Likewise, A.G. Alber in paras. 
37–38 in his Opinion in TNT Traco, cited supra note 22, makes a clear link between the acte 
clair doctrine and Art. 104(3)(2) of the Rules of Procedure (“RoP”). See also Anderson and 
Demetriou, op. cit. supra note 18, at p. 182.
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 “The Court may … give its decision by reasoned order, after informing 
the court or tribunal which referred the question to it, hearing any observa-
tions submitted by the persons referred to in Article 23 of the Statute and 
after hearing the Advocate General, where the answer to the question re-
ferred to the Court for a preliminary ruling admits of no reasonable 
doubt.”

The Commission’s suggestion was probably instigated by the fact that the pro-
vision has a close connection to CILFIT. Article 104(3)(2) of the Rules of 
Procedure was fi rst proposed by the Working Party on the Future of the Euro-
pean Communities’ Court System and in this connection the Working Party 
took the notion of “reasonable doubt”, which is central in Article 104(3)(2), 
from the judgment in CILFIT.24 The present Article 104(3) was introduced into 
the Rules of Procedure in July 2000.25

The Court of Justice did not comment on the Commission’s proposal in 
Lyckeskog, nor has it taken a stance on the question in other cases.26 In contrast 
Advocate General Tizzano in his Opinion in Lyckeskog did comment upon the 
proposal – and he unequivocally rejected it, holding that he could not “…see 
the connection between the proposal [to relax the CILFIT criteria] and the new 
wording of Article 104(3) of the Rules of Procedure. In the fi rst case, the issue, 
so to speak, is the existence and degree of the doubts that the national court 
must have on a question of Community law in order to decide whether or not 
to refer it to the Court of Justice; in the second case, on the contrary, we are 

24. Report by the Working Party on the Future of the European Communities’ Court System 
(the Due Report), January 2000, at p. 18 together with p. 15. That the formulation has been bor-
rowed from CILFIT is particularly clear from the French version – the working language of the 
European Court of Justice – where “admits of no reasonable doubt” has been phrased as “ne 
laisse place à aucun doute raisonable”, a phrase which is identical to the one found in para 16 of 
the ruling in CILFIT.

25. Cf. Court of Justice – Amendments to the Rules of Procedure of the Court of Justice of 16 
May 2000, O.J. 2000, L122/43. According to Anderson and Demetriou, op. cit. supra note 18, at 
p. 293, one of the objectives of Art. 104(3) RoP is “to signal to national courts that they should 
exercise some self-restraint when deciding whether or not to make a reference to the Court of 
Justice.” See also Wattel, “Köbler, Cilfi t and Welthgrove: We can’t go on meeting like this” 
41 CML Rev. (2004), 177 at 183 on the application of the provision in Case C-102/00, Welthgrove, 
[2001] ECR I-5679.

26. It may however be noted that the ECJ applied Art. 104(3)(2) RoP in Joined Cases 
C-435/02 & C-103/03, Axel Springer, [2004] ECR I-8663. The question raised in that case was 
also raised in proceedings before the Austrian Supreme Court which, on the basis of the acte 
clair doctrine, refused to make a preliminary reference on this question. The applicants in the 
Austrian case brought the matter before the CFI in Case T-47/02, Danzer v. Council, [2006] 
ECR II-1779 which found that the Austrian Supreme Court had been justifi ed in not making a 
preliminary reference. In this respect the CFI based itself, inter alia, on the ECJ’s order in 
Springer, cf. paras. 40 and 42. In other words, there was a certain concordance between the ap-
plication of Art. 104(3)(2) RoP and the acte clair doctrine.
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concerned with the doubts that the answer to the question may raise for the 
Court for the purpose of determining the procedure to be followed in replying 
to it. It is therefore obvious that the prerequisites and purposes of the third 
paragraph of Article 234 EC and Article 104(3) of the Rules of Procedure are, 
and must be, completely different, so that one cannot be cited for the purposes 
of the other and vice versa.”27

It thus does not seem likely that the Court of Justice’s interpretation of Ar-
ticle 104(3)(2) of its Rules of Procedure may be used as guidance for the inter-
pretation of the CILFIT criteria as they stand today. If, however, the criteria 
were adjusted as proposed at the end of the previous section of this article, it 
would seem natural to draw on the Court’s interpretation of Article 104(3)(2) 
when construing the adjusted CILFIT criteria. This, of course, presupposes 
that the Court of Justice’s case law under Article 104(3)(2) provides some 
clear guidance; a brief examination of this case law is therefore given in the 
following.

Until now Article 104(3)(2) has only been given a rather limited use. Per-
haps one would have expected that this was caused by a very cautious applica-
tion of the provision so that the Court of Justice would only apply the provision 
where it was obvious that the case did not give rise to reasonable doubt. This 
is not so, however. A clear indication of this is that whilst the most straightfor-
ward cases are normally allocated to chambers of three judges (the smallest 
chambers), several Article 104(3)(2) cases have been decided by fi ve-judge-
chambers.28 Moreover, whereas it may perhaps not be surprising that in a num-
ber of the cases one or more of the parties in the main action disagrees as to the 
fi nding that the case does not give rise to any reasonable doubt,29 it is more 
surprising that sometimes the Member States have also expressed disagree-
ment in this regard.30

27. See also Edward, “National Courts – the Power House of Community Law” in Bell, 
Dashwood, Spencer and Ward, (Eds.), Cambridge Yearbook of European Legal Studies (Hart 
Publishing, 2004) vol. 5, p. 1, at p. 7, who fi nds that the introduction by Art. 104 RoP of the 
possibility of deciding preliminary references by reasoned orders advocates against a relaxation 
of the CILFIT criteria, since a national court of last instance which is in doubt as to whether the 
acte clair conditions are satisfi ed can refer the case with a proposal as to its decision and at the 
same time suggest that the case should be decided by a reasoned order. In this way, so Edward 
argues, the national court will obtain a relatively quick decision, unless the ECJ does not agree 
that the answer to the question referred admits of no reasonable doubt.

28. See e.g. Case C-518/99, Richard Gaillard, [2001] ECR I-2771, Case C-175/00, Verway-
en-Boelen, [2002] ECR I-2141, Joined Cases C-307–311/00, Oliehandel Koeweit BV and 
 Others, [2003] ECR I-1821, and Axel Springer, cited supra note 26. Indeed, in Case C-242/99, 
Johann Vogler, [2000] ECR I-9083, the order was rendered by the Full Court.

29. See for example Axel Springer, cited supra note 26.
30. See Richard Gaillard, cited supra note 28, Case C-30/00, William Hinton & Sons Lda, 

[2001] ECR I-7511 and Case C-85/03, Mavrona & Sia, order of 10 Feb. 2004 (the Italian Gov-
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Not only is the case law rather limited, the Court of Justice is also surpris-
ingly reticent when it comes to explaining why a case does not give rise to any 
reasonable doubt. Together these two factors make it diffi cult to draw a clear 
picture of the application of Article 104(3)(2). Nevertheless, it is clear that the 
most important requirement is that the judges fi nd the answer to be straightfor-
ward. In most of the rulings this is refl ected by a clear (and often short) line of 
argument. Another important factor appears to be that prior case law may be 
advanced in support of the answer without this amounting to acte éclairé.31 
Moreover, unsurprisingly most of the cases leave an impression of being of 
little signifi cance. However, the Court of Justice’s reticence means that it is 
diffi cult to tell whether the Court has attributed weight to this when deciding 
to apply Article 104(3)(2). This reticence makes it even more diffi cult to iden-
tify specifi c factors that have been given weight. For example, it would seem 
natural if the Court of Justice took account of the general relevance of the 
inter pretation and the importance of the measure to be interpreted. An exami-
nation of the case law shows that in a large proportion of the cases the inter-
pretation, presumably, is only going to be of limited general relevance to other 
national court cases than the main action.32 Likewise, albeit to a lesser extent, 
in a good part of the cases the legal provision which is the subject of the pre-
liminary question, is of limited importance.33 Nevertheless, the case law lacks 
coherence and is so opaque that it is not possible to conclude that the Court of 

ernment). See also Oliehandel Koeweit BV and Others, cited supra note 28, where the Nether-
lands Government disagreed as to the application of Art. 104(3)(1) RoP.

31. See e.g. Johann Vogler, cited supra note 28, Case C-424/01, CS Communications & 
Systems Austria, [2003] ECR I-3249, Case C-395/02, Transport Service, [2004] ECR I-1991, 
Joined Cases C-162/03, C-185/03, C-44/04, C-45/04, C-223/04, C-224/04, C-271/04 & 
C-272/04, Azienda Agricola Balconi Andrea (ex Guido), order of 21 June 2005 (unpublished). It 
is worth noting that Art. 104(3)(1) RoP provides for a simplifi ed procedure “[w]here a question 
referred to the Court for a preliminary ruling is identical to a question on which the Court has 
already ruled, or where the answer to such question may be clearly deduced from existing case-
law” (i.e. a kind of acte éclairé). Since in the rulings the ECJ only refers to Art. 104(3) it is not 
always immediately clear whether the decision is based on Art. 104(3)(2) or Art. 104(3)(1), un-
less the Court makes explicit reference to the “no reasonable doubt” requirement. Indeed at 
times the ECJ refers to both Art. 104(3)(1) and (2) RoP simultaneously, cf. e.g. Case C-206/03, 
Commissioners of Customs & Excise v. SmithKline Beecham, [2005] ECR I-415.

32. See e.g. Case C-446/02, Hauptzollamt Hamburg Jonas v. Gouralnik & Partners, [2004] 
ECR I-5841, Case C-115/03, Eco Eridania, order of 28 Sept. 2004 (unpublished) and Case 
C-447/04, Autohaus Ostermann, [2005] ECR I-10407. Indeed, in some cases the Court of Jus-
tice appears to purposefully limit the applicability of the ruling to the specifi c case; see for ex-
ample Verwayen-Boelen, cited supra note 28, para 25.

33. See for example Case C-82/02, Agence maritime Lalement, [2003] ECR I-2105. It must 
be noted that it is not the entire legal measure that is of relevance, but instead the specifi c provi-
sion that is to be interpreted. It is also worthy of note that the Court of Justice has applied Art. 
104(3)(1) where the provision under scrutiny clearly was not of negligible importance. See in 
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Justice consistently has taken these factors into account. Indeed, the rulings 
fi rst of all leave an impression of inconsistency.

As will be clear from the above, whilst the close correlation between the 
CILFIT criteria and Article 104(3)(2) makes it natural to look to the case law 
on the latter for guidance on the interpretation of the former, the inconsistent 
nature of the Court of Justice’s case law on the basis of the latter means that 
the value of such guidance is at best rather limited.

5. National courts’ duty to give reasons and access to obtain guidance

To a considerable extent, the European Community’s judicial system depends 
on the national courts implementing the rulings of the European Court of Jus-
tice in their practice. Members of the Court of Justice have expressed fear that 
adjusting the acte clair criteria may lead to many cases being decided without 
a preliminary reference – where such reference should have been made.34

Adjusting the acte clair criteria so that the national court of last instance is 
only obliged to refer when there is a general question going beyond the main 
action and where there is a genuine need for uniform interpretation necessarily 
raises the question as to how the national courts could be able to determine 
whether these criteria have been met. It is thus for good reason that Advocate 
General Tizzano has pointed out that whether the answer to a Community law 
question gives rise to reasonable doubt must be assessed in a manner which 
permits of objective verifi cation.35

Hence, there is a need to introduce a measure so that it is possible to control 
whether the adjusted CILFIT criteria have been met, as well as a measure to 
ensure that the criteria are applied in an objective manner.

Improving the possibility of controlling the application of the acte clair 
doctrine – and thereby make it less likely that extraneous considerations are 
taken into account – could be achieved, it is submitted, by extending what may 
be called the “Swedish model”, throughout the Community. The “Swedish 
model” was brought about following the Commission’s initiation of proceed-
ings under Article 226 of the Treaty because, in the opinion of the Commis-
sion, the Swedish courts of last instance too often failed to comply with the 

this respect Case C-297/01, Sicilcassa, [2003] ECR I-7849, which concerned interpretation of 
Treaty provisions.

34. Cf. paras. 63–76 in A.G. Tizzano’s Opinion in Lyckeskog, cited supra note 13 and Ed-
ward, op. cit. supra note 22, at pp. 122–123.

35. Cf. para 54 of the Opinion of A.G. Tizzano in Lyckeskog, cited supra note 13.
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obligation to make references under Article 234.36 In response, the Swedish 
Parliament introduced a scheme whereby a Swedish court of last instance must 
now give reasons why it has not made a reference for a preliminary ruling 
whenever one of the parties in the main action argues that a clarifi cation of 
some Community law matter is required to decide the action.37 If this model 
were adopted throughout the European Community, it would increase the 
transparency in respect of the national courts’ application of the acte clair 
doctrine, and it would expose incorrect decisions to criticism from peers with-
in the legal community.38 The question remains whether it is possible to force 
this model upon the Member States or whether it must be introduced on a vol-
untary basis. Even though the Commission, in the case initiated against Swe-
den, took the view that it was possible to deduce such an obligation from a 
combined reading of Articles 234 and 10 EC,39 this does seem to be a very 
extensive application of the duty of loyal cooperation.40 On the other hand, one 
could envisage a situation where a national court of last instance’s application 
of the adjusted CILFIT criteria presupposed the adoption of such a scheme, so 
that the national court could only refrain from making a preliminary reference 
on the basis of the adjusted criteria if it gave reasons for this abstention.

Where a question of Community law is raised before a national court of last 
instance, whether or not there is acte clair will, as a point of departure, be 

36. For a more detailed presentation of the background to the dispute, see Schmauch, “Lack 
of preliminary rulings as an infringement of Article 234 EC?” 11 European Law Reporter 
(2005), 445.

37. SFS 2006:502. The Law entered into force on 1 July 2006. The outcome of the case is 
explained in more detail by Bernitz and Kjellgren, Europarättens grunder (Norstedts Juridik, 
2007), p. 216 and by Schmauch, “SFS 206:502: Sweden introduces national measures to protect 
the expectations of individuals regarding the application of Article 234 EC” 10 European Law 
Reporter (2006), 425.

38. Arnull et al., Wyatt and Dashwood’s European Union Law, 5th ed., (Sweet & Maxwell, 
2006), at pp. 521–522, points to another possible means of securing a uniform and correct inter-
pretation; namely the extension of the scope of Art. 68(3) EC. This provision provides that the 
Council, the Commission or a Member State may request the Court of Justice to give a ruling on 
a question of interpretation of Title IV of the EC Treaty or of acts of the institutions of the Com-
munity based on that title. It is added that such ruling shall not apply to judgments of national 
courts which have become res judicata. Title IV concerns Visas, asylum, immigration and other 
policies related to free movement of persons.

39. Cf. Schmauch, op. cit. supra note 36, at 450.
40. It may be observed, however, that to some extent the Court of Justice’s ruling in Case 

222/86, Heylens, [1987] ECR 4097, provides a precedent. In this ruling the Court of Justice 
found that in certain situations a duty of national authorities to give reasons implicitly followed 
from Community law. The Court of Justice in particular pointed to the need of the individuals 
concerned to be able to assess whether their Community law rights have been infringed. The 
Commission has advanced the same argument in the case against Sweden, cf. Schmauch, op. cit. 
supra note 36, at 446–447.
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based on the national court’s own interpretation of the doctrine. Today the 
CILFIT criteria leave so little discretion with the national courts of last in-
stance that, in theory, there is no risk of a heterogeneous application of the 
doctrine. This would change if the criteria were adjusted, however, thereby 
creating a need to ensure a correct application throughout the Community. It is 
submitted that the most natural solution would be to provide the national courts 
of last instance with the possibility of consulting a centralized body.41 This 
could be done by strengthening the Court of Justice’s Research and Documen-
tation Service so as to also provide assistance to the national courts of last in-
stance. It must be emphasized that the intention is neither to introduce a type 
of docket control nor to introduce a simplifi ed ruling procedure. Rather, the 
intention is merely to allow national courts of last instance to obtain advice so 
as to enable these courts to decide whether or not a Community law question 
meets the adjusted acte clair criteria. Such a mechanism may not only strength-
en the likelihood that important questions will be decided by the Court of 
Justice rather than by the national courts, it may also rid the Court of Justice of 
a number of trivial references.

6. To refer or not to refer – is that the question?

Where a national court of last instance is faced with a question of interpreta-
tion of Community law which must be answered in order to decide the case 
before it, Article 234(3) EC requires the national court to bring the matter be-
fore the European Court of Justice for a preliminary ruling. Some limited ex-
ceptions apply with regard to this obligation, of which in particular the acte 
clair doctrine has attracted attention. In CILFIT the Court of Justice acknow-
ledged the application of this doctrine, but simultaneously attached some very 
strict conditions to it. Whilst this should mean that a national court of last in-
stance would only be able to rely on the acte clair doctrine in rare cases, in 
practice it seems that the doctrine has gained widespread application, far ex-
ceeding what is dictated by the strict criteria. At the same time it is submitted 
that a good part of those cases that are referred for preliminary rulings under 
the present scheme do not have such general importance in the Community of 

41. Report by the Working Party on the Future of the European Communities’ Court System, 
cited supra note 24, at p. 19, suggests the setting-up of national information centres on Com-
munity law with computer links to the Commission’s departments and to the Court of Justice’s 
Research and Documentation Service. These centres should give aid to national judges and 
lawyers. The proposal but forward in this article is signifi cantly more modest, but nevertheless 
has the advantage of providing for a centralized point of consultation.
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today that they should be covered by the duty to refer contained in Article 
234(3) EC.

The CILFIT criteria were laid down within a Community context that dif-
fers signifi cantly from the Community of present days. This is so with regard 
to the number both of Member States and of offi cial languages. And it is so 
with regard to the Community law system, which today has reached a stage 
where it is considerably less vulnerable than it was a quarter of a century 
ago.42

In this article it is argued that the question is not simply whether or not to 
refer. Rather, the need is to have all the important matters referred to the Court 
of Justice whereas the less important ones should not be referred. Therefore, to 
better achieve the purpose underlying Article 234(3), an adjustment of the 
CILFIT criteria is required so that national courts of last instance will only be 
obliged to refer questions where there is a genuine need for a uniform interpre-
tation and where the questions go beyond the main action. Hence, the CILFIT 
criteria should be adjusted so that a national court of last instance is not obliged 
to make a preliminary reference where the correct application of Community 
law does not leave any reasonable doubt as to the manner in which the ques-
tion raised is to be resolved.

The CILFIT criteria thus adjusted do not make it possible for the national 
courts of last instance to attribute any weight to the wishes of the parties in the 
main action when deciding whether or not to refer a question to the European 
Court of Justice. Likewise the adjusted criteria only lay down when a national 
court of last instance must refer a question for a preliminary ruling; they do not 
affect when such a court may refer.43

In order to ensure an effective and uniform application of the adjusted CIL-
FIT criteria it is suggested that the adjustment is accompanied by two further 
initiatives. Thus, it is proposed that national courts of last instance shall be 
required to give reasons whenever they invoke the adjusted CILFIT criteria in 
support of not referring a question to the European Court of Justice. Moreover, 
it is proposed that the national courts of last instance shall be given access to 
sophisticated advice when they have to determine whether or not a question of 
Community law meets the adjusted CILFIT criteria.

42. In this respect it is worthy of note that the Court of Justice in CILFIT at para 20 observed 
that “… every provision of Community law must be placed in its context and interpreted in the 
light of the provisions of Community law as a whole, regard being had to the objectives thereof 
and to its state of evolution at the date on which the provision in question is to be applied” (em-
phasis added).

43. This is not to say that the national courts of last instance should not show a fair degree of 
self-restraint in the latter situation.


